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THE VIRGINIA REGISTER INFORMATION PAGE

THE VIRGIMIA REGISTER is an official state publication
issued every other week throughout the year. Indexes are
published quarterly, and the last index of the year is cumulative.
THE VIRGINIA REGISTER has several functions. The new and
amended sections of regulations, both as proposed and as finally
adopted, are required by law to be published in THE VIRGINIA
REGISTER OF REGULATIONS. In addition, THE VIRGINIA
REGISTER is a source of other information about state
government, including ali emergency reguiations and executive
orders issued by the Governor, the Virginia Tax Bulletin issued
periodically by the Depariment of Taxaticn, and notices of public
hearings and open meetings of state agencies.

ADOPTION, AMENDMEMT, AND REPEAL OF REGULATIONS

An agency wishing to adopt, amend, or repeal regulations must
first publish in the Virginia Register a notice of intended regulatory
action; a basis, purpose, substance and issues statement; an
economic impact analysis prepared by the Department of Planning
and Budget; the agency’s response to the economic impact analysis;
a summary; a notice giving the public an opportunity to comment on
the proposal; and the text of the proposed regulation.

Following publication cf the proposal in the Virginia Register, the
promulgating agency receives public comments for a minimum of 60
days. The Governor reviews the propesed regulation to determine if it
is necessary to protect the public health, safety and welfare, and if it
is clearly written and easily understandable. If the Governor chooses
to comment on the proposed reguiation, his comments must be
transmitted to the agency and the Registrar no later than 15 days
following the completion of the 60-day public comment period. The
Governor's comments, if any, wilt be published in the Virginia
Register. Not less than 15 days following the completion of the 60-
day public comment period, the agency may adopt the proposed
regulation.

The appropriate standing committee of each branch of the General
Assembly may meset during the promuigation or final adoption
process and file an objection with the Registrar and the promuigating
agency. The objection will be published in the Virginia Register.
Within 21 days after receipt by the agency of a legislative objection,
the agency shall file a response with the Registrar, the objecting
legislative committee, and the Governor.

When final action is taken, the agency again publishes the text of
the regulation as adopted, highlighting all changes made to the
proposed reguiation and explaining any substantial ¢hanges made
since publication of the proposal. A 30-day final adoption period
begins upon final publication in the Virginia Register.

The Governor may review the final reguiation during this time and,
if he objects, forward his abjection to the Registrar and the agency. In
addition to or in lieu of filing a formal abjection, the Governor may
suspend the effective date of a portion or all of a regulation until the
end of the next regular General Assembly session by issuing a
directive signed by a majority of the members of the appropriate
standing committees and the Governor. The Governor's objection or
suspension of the regulation, or both, will be published in the Virginia
Register. If the Governor finds that changes made to the proposed
regulation have substantial impact, he may require the agency to
provide an additional 30-day public comment period on the changes.
Notice of the additional public comment period required by the
Governor will be published in the Virginia Register.

The agency shall suspend the regulatory process for 30 days when
it receives requests from 25 or more individuais toc solicit additional
public comment, unless the agency determines that the changes
have minor or inconsequential impact.

A regulation hecomes effective at the conclusion of the 30-day final
adoption period, or at any other jater date specified by the
promulgating agency, unless (i) a legislative objection has been filed,
in which event the regulation, uniess withdrawn, becomes effective on
the date specified, which shall be after the expiration of the 2i-day
extension period; (i) the Governor exercises his authority to require
the agency to provide for additionat public comment, in which event

the reguiation, unless withdrawn, becomes effective on the date
specified, which shall be after the expiration of the period for which
the Governor has provided for additionat public comment; (iif) the
Governor and the General Assembly exercise their authority to
suspend the effective date of a reguiation until the end of the next
regular legislative session; or (iv) the agency suspends the regulatory
process, in which event the regulation, unless withdrawn, becomes
effective on the date specified, which shall be after the expiration of
the 30-day public comment peried.

Proposed regulatory action may be withdrawn by the promulgating
agency at any time before the regulation becomes finai.

EMERGENCY REGULATIONS

if an agency demonstrates that (i) there is an immediate threat to
the public's health or safety; or (i) Virginia statutory law, the
appropriation act, federal law, or federal regulation requires a
regulation to take effect no later than (a) 280 days from the
enactment in the case of Virginia or federal law or the appropriation
act, or (b} 280 days from the effective date of a federal regulation, it
then requests the Governor's approval to adopt an emergency
regulation. The emergency regulation becomes operative upon its
adoption and filing with the Registrar of Regulations, unless a later
date is specified. Emergency regulations are limited to addressing
specifically defined situations and may not exceed 12 months in
duration. Emergency regulations are published as soon as possible in
the Register.

During the time the emergency staius is in effect, the agency may
proceed with the adoption of permanent regulations threugh the usual
pracedures. Ta begin promulgating the replacement regulation, the
agency must (i} deliver the Notice of Intended Regulatory Action to
the Registrar in time to be published within 60 days of the effective
date of the emergency regulation; and (i) deliver the proposed
regulaiion to the Registrar in time to be published within 180 days of
the effective date of the emergency regulation. If the agency chooses
not to adopt the regulations, the emergency status ends when the
prescribed time limit expires.

STATEMENT

The foregoing constitutes a generalized statement of the
procedures to be followed. For specific statutory language, it is
suggested that Article 2 (§ 9-6.14:7.1 et seq.} of Chapter 1.1:1 of
the Code of Virginia be examined carefully.

CITATION TO THE VIRGINIA REGISTER

The Virginia Register is cited by volume, issue, page number,
and date. 12:8 VA.R. 1096-1106 January B8, 1986, refers to
Volume 12, Issue 8, pages 1096 through 1106 of the Virginia
Register issued on January 8, 1996,

"THE VIRGINIA REGISTER OF REGULATIONS" (USP3-
001831) is published bi-weekly, with quarterly cumulative indices
published in January, April, July and October, for $100 per year
by the Virginia Code Commission, General Assembly Building,
Capito! Square, Richmond, Virginia 23219. Telephone (804) 786-
3591. Periodical Postage Rates Paid at Richmond, Virginia,
POSTMASTER: Send address c¢hanges to THE VIRGINIA
REGISTER OF REGULATIONS, 910 CAPITOL STREET, 2KD
FLOOR, RICHMOND, VIRGINIA 23219.

The Virginia Register of Regulations is published pursuant to
Article 7 (§ 9-6.14:22 et seq.) of Chapter 1.1:1 of the Code of
Virginia. Individual copies, if available, may be purchased for
$4.00 each from the Registrar of Regulations.

Members of the Virginia Code Commission: Joseph V. Gartlan,
Jr., Chairman; W, Tayloe Murphy, Jr., Vice Chairman; Robert L.
Calhoun; Russell M. Carneal; Bernard S. Cohen; Jay W.
DeBoer; Frank S. Ferguson; E. M. Miller, Jr.; Jackson E.
Reasor, Jr.; James B. Wilkinson.

Staff of the Virginia Register: E. ¥. Miller, Jr., Acting Registrar of
Regulations; Jane D. Chaffin, Deputy Registrar of Regulations.
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NOTICES OF INTENDED REGULATORY ACTION

Symbol Key :
1 Indicates entries since last publication of the Virginia Register

STATE AIR POLLUTION CONTROL BOARD

t Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the State Air Pollution Control Board
intends to consider amending regulations entitled: 9 VAC 5-
30-10 et seq. and 9 VAC 5-70-10 et seq. Regulations for
the Controtl and Abatement of Air Pollution {Rev. A97).
The purpose of the proposed action is to repeal regulatory
provisions regarding total suspended particulate (TSP)
ambient air quality standards (9 VAC 5-30-20) and significant
harm levels for TSP for air poliution episodes (9 VAC 5-70-
40) that have been determined to be no longer required by
federal mandate pursuant to the review of existing regulations
mandated by Executive Order 15(94).

Public Meeting: A public meeting will be held by the
department in the Training Room, First Floor, Department of
Environmental Quality, 628 East Main Street, Richmond,
Virginia, at 9 a.m. on June 11, 1997, to discuss the intended
action. Unlike a public hearing, which is intended only to
receive testimony, this meeting is being held to discuss and
exchange ideas and information relative to regulation
development.

Ad Hog Advisory Group. The department is soliciting
comments on the advisability of forming an ad hoc advisory
group, utilizing a standing advisory commitiee or consulting
with groups or individuals registering interest in working with
the department to assist in the drafting and formation of any
proposal. The primary function of any group, committee or
individuals that may be utilized is to develop recommended
reguiation amendments for department consideration through
the collaborative approach of regulatory negotiation and
consensus. Any comments relative to this issue may be
submitted until 4:30 p.m., on June 12, 1997, to the Director,
Office of Air Program Development, Department of
Environmental Quality, P.O. Box 10009, Richmond, VA
23240.

Public Hearing Plans: After publication in the Virginia
Register of Regulations, the department will hold at |least one
public hearing to provide opportunity for public comment on
any regulation amendments drafied pursuant to this notice.

Need: The contemplated regulations are not essential {i) to
protect the heaith, safety or welfare of citizens or (i) for the
efficient and economical performance of an important
governmental function. The reasoning for this conclusion is
set forth below.

The agency performed an analysis to determine if statutory
mandates justify continuation of the regulations. The
analysis revealed that statutory jusiification does exist for the
regulations with the one exception noted below. The
regulations were adopted in order to implement the policy set
forth in the Virginia Air Pollution Control Law and to fulfill the

Commonwealth's responsibilities under the federal Clean Air
Act to provide a legally enforceable State implementation
Plan for the contro! of criteria pollutants. These statutes still
remain in force with the provisions that initiated adoption of
the regulation still intact.

Analysis reveals that the regulations, with the one exception
noted below, are consistent with applicable state and federal
regulations, statutory provisions, and judicial decisions.
Factors and circumstances (federal statutes, original intent,
state air guality program and air pollution controi
methodology and technology) which jusiified the initial
issuance of the regulations have changed to a degree that
would justify a change to the basic requirements of the
regulation, as explained below.

The one provision of the regulations that exceeds the specific
minimum reguirements of a legally binding state or federal
mandate has been identified. In addition to establishing
primary and secondary standards for the criteria pollutants
specified in federal law, as well as significant harm levels for
air peliution episodes, the state regulations also establish
standards. and significant harm levels for TSP. At the time of
the state regulations' initial promulgation in 1972, federal
regulation (40 CFR Part 50) mandated siandards for this
poliutant. In 1987, however, federal standards for particulate
matter (PMig) were promulgated and the standards for TSP
rescinded, the former superseding the latter. Virginia has not
yet followed the lead of the federal government in this regard,
retaining both sets of standards in regulations. Therefore,
the state regulations now exceed the federal mandate in this
one provision.

Executive Order 15(94) states, "Uniess otherwise mandated
by statute, the only regulations that should remain in effect
are those that are essential to protect the health, safety and
welfare of cilizens or for the efiicient and economical
performance of an important governmenial function." The
new PM:o stahdards are more protective of public health and
equally protective of public welfare than the old TSP
standards. Rescission of the state TSP standards would
contribute to the efficient and economical performance of
government because it would eliminate outdated, duplicative,
and insufficiently protective regulatory provisions.

Alternatives: Alternatives to the proposed regulation
amendments being cons,ldered by the department are
discussed below.

1. -Amend thie regulations to satisfy the provisions of the
law and associated regulations and policies. This option
is being selected hecause it meets the staled purpose of
the regulation amendments; to achieve consistency with
federal requirements by repealing an outdated standard.

2. Make alternative regulatory changes to those required
by the provisions of the law and associated regulations
and policies. This option is not being selected because it
will not ensure consistency with federal requirements.
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Notices of Intended Regulatory Action

3. Take no action to amend the regulations and continue
io enforce an outdated standard. This option is not being
selected beczuse it will ensure the continuance of an
ouidated standard,

Costs and Benefits: The depariment is soliciting comments
on the costs and benefits of the alternatives stated above or
other altermatvas.

Applicable Statutory Reguirements: The regulations (9 VAC
5 Chapters 30 and 70) are mandated by federal law or
ragulation. However, cerlain provisions in these regulations
related to TSP are not mandated by federal law or regulation.
A succinct statement of the source {including legal citation)
and scope of the mandate may be found below.

Sections 1039 (a) and (b) of the Clean Air Act require EPA to
prescribe pational primary air qualty standards (to protect
public healih) and national secondary air quality standards (to
protect public welfare) for each air poliutant for which air
guality criteria were issued before the enactment of the 1970
Clean Air Act. The primary and secondary air quality criteria
are authorized for promulgation under § 108 of the Clean Air
Act. The critesia for each poliutant shall include, to the extent
practicable, information on the foilowing; (i) variables which
may adversely affect the impact of an air pollutant on public
health or welfare; (i) poliutants which may interact with other
pollutanis {o produce an adverse effect on public health or
welfare; and (i) any known or anticipated adverse effects on
public health or welfare. ‘

Section 302 (h} defines effects on public welfare as including,
but not limited to, effects on soils, water, vegetation, man-
made matertals, animals, weather, visibility. Also included
are damage to and deterioration of property, hazards to
transportation, and adverse effects on economic values,
personal comfort, and well-being.

40 CFR Part 50 specifies the nationai primary and secondary
ambient air quality standards for the following criteria air
pollutants:  sulfur dioxide, particulate matter (PM+g), carbon
monoxide, ozone, nitrogen dioxide, and lead. In addition,
since § 302 (g) of the Clean Air Act specifies that the term
“air pollutant” includes precursors to the formation of any air
poliutant, volatile organic compounds (hydrocarbons) are
generically classad as a criteria air pollutant because of their
function as a precursor in ozone formation.

Appendices A through J to 40 CFR Part 50 specify reference
methods for measuring the following criteria air pollutants in
the atmosphere or in the ambient air: sulfur dioxide,
suspended particulate matter, carbon monoxide, ozone,
hydrocarbons corrected for methane, nitrogen dioxide, lead in
suspended paniculate matter, and particulate matter (PM1g).

Appendices H and K to 40 CFR Part 50 interpret the National
Ambient Air Guality Standards for two criteria air pollutants:
gzone and particulate matter.

Subparis A through D of 40 CFR Pant 53 specify ambient air
monitoring reference and equivalent methods, specifically
procedures  for testing performance characteristics of
automated methods for sulfur dioxide, carbon monoxide,
ozone, particulate matter (PMyp), and nitrogen dioxide; and
procedures for determining comparability between candidate
methods and reference methods.

40 CFR Part 58 specifies procedures for ambient air guality
surveillance, specifically monitoring criteria; state and local
air monitoring stations (SLAMS), national air monitoring
stations (NAMS); photochemical assessment monitoring
stations (PAMS); air quality index reporting;, and federal
monitoring.

in addition to establishing primary and secondary standards
for the criteria pollutants specified in federai law, 9 VAC 5-30-
20 of the state regulation aiso establishes standards for TSP.
At the time of the state regulation's initial promulgation in
1972, federal regulation (40 CFR Part 50) mandated
standards for this pollutant. In 1987, however, federal
standards for particulate matter with an aerodynamic
diameter of less than or equal to 10 micrometers (PMyq) were
promulgated and the standards for TSP rescinded. Virginia's
regulations still contain provisions related to TSP in
reguiations regarding ambient air quality standards (9 VAC 5-
30-20) and significant harm levels for TSP for air pollution
episodes (8 VAC 5-70-40). Therefore, the state regulation
now exceeds the federal mandate in this one provision.

Statutory Authority; § 10.1-1308 of the Code of Virginia.

Public comments may be submitted until 4,30 p.m. on June
12, 1997, to the Director, Office of Air Program Development,
Department of Environmental Quality, P.O. Box 10009,
Richmond, Virginia 23240.

Contact: Karen G. Sabasteanski, Policy Analyst, Office of
Air Program Development, Departiment of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone

(804) 698-4426, FAX (804) 698-4510, toli-free 1-800-592-- -

5482, or (804) 698-4021/TDD &
VA R. Doc. No. R97-393; Filed April 15, 1997, 8:27 a.m.

1 Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 8-6.14:7.1 of the
Code of Virginia that the State Air Pollution Control Board
intends to consider amending regulations entitted: 9 VAC 5-
40-10 et seq. Regulations for the Control and Abatement
of Air Pollution (Rev. E97). The reguiation amendments are
being proposed to address problems concerning the clarity of
the requiation identified pursuant to the review of existing
regulations mandated by Executive Order 15(94).

Public _Meeting: A public meeting will be held by the
department in the Training Room, Department of
Environmental Quality, 628 East Main Street, Richmond,
Virginia, at 9 a.m. on June 11, 1997, to discuss the intended
action. Unlike a public hearing, which is intended only to
receive testimony, this meeting is being held to discuss and
exchange ideas and information relative tfo regulation
development.

Ad Hoc Advisory Group: The departiment wili form an ad hoc
advisory group to assist in the development of the regulation.
If you desire to be on the group, notify the agency contact in
writing by 4:30 p.m. on June 112, 1997, and provide your
name, address, phone number and the organization you
represent (if any). Notification of the composition of the ad
hoc advisory group will be sent to all applicanis. If you wish
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to be on the group, you are encouraged to attend the pubiic
meeting mentioned above. The primary function of the group
is to develop recommended regulation amendments for
department consideration ihrough the collaborative approach
of regulatory negotiation and consensus.

Public Hearing Plans: After pubiication in the Virginia
Register of Regulations, the department will hold at least one
public hearing to provide opportunity for public comment on
any regulation amendments drafted pursuant to this notice.

Need: The contemplated regulation is essential (i) to protect
the health, safety or welfare of citizens or (i) for the efficient
and economical performance of an important governmental
function. The reascning for this conclusion is set forth below.

The agency performed an analysis to determine if statutory
mandates justify continuation of the regulation. The analysis
revealed that statutory justification does exist. for the
regulation. The regulation was adopted in order o implement
the policy set forth in the Virginia Air Pollution Control Law
and to fulfill the Commonwealtihv's responsibilities under the
federal Clean Air Act to provide a legally enforceable State
Implementation Plan for the control of criteria pollutants.
These statutes still remain in force with the provisions that
initiated adoption of the regulation still intact.

Analysis reveals that the regulation is consistent with
applicable state and federal regulations, statutory provisions,
and judicial decisions. Factors and circumstances (federal
statutes, original intent, state air quality program, and air
pollution control methadology and technology) which justified
the original issuance of the regulation have not changed to a
degree that would justify a change to the basic requirements
of the regulation.

Federal guidance on states' approaches fo air poliution
control has varied considerably over the years, ranging from
very general in the early years of the Clean Air Act to very
specific in more recent years. This regulation, Rule 4-8, was
adopted in 1972, when no detailed guidance existed.
Therefore, the legally binding federal mandate for this
regulation is general, not specific, consisting of the Clean Air
Act's broad-based directive to states to meet the air quality
standards for particulate matter and sulfur dioxide, which are
emitted by fuel burning equipment. '

While the regulation meets federal requirements, the
definition of fuel burning equipment shouid be revised to

make it clear that it includes stationary internal combustion

engines such as diesel generators and combustion turbines.
Current DEQ interpretation of this regulation excludes these
types of internal combustion engines. Consequently,
stationary internal combuslion engines are covered by the
provisions of Rule 4-4 (General Process Operations).
However, that rule excludes liquid and gaseous fuels from the
definition of "process weight," so internal combustion engines
have no process weight upon which to base a determination
of allowable emissions. In addition, the exclusien of internal
combustion engines from the definition of fuel burning
equipment in Rule 4-8 makes it impossible for these engines
to be inciuded with boilers at the same source for
determination of allowable ernissions or to participate in an
emission allocation system under Ruie 4-8. Therefore, the

definition of an affected eniity needs to reflect that this type of
source s in fact affected by this ruie.

Alternatives; Alternatives to ihe proposed regulation
amendments are being considered by the department. The
department has tentatively determined that the third
alternaiive is appropriate, as it is the least burdensome and
least intrusive alternative that fully meats the purpose of the
regufation amendments. The alternatives considered by the
department are as follows:

1. Take no action to amend the regulation. This option
is not being selected because the current regulation
does not adequately identify the entity to which the
provisions of the regulation apply.

2. Make alternative regulatory changes to those required
by the provisions of the legally binding state or federal
mandates. This option is not being selected because it
could result in the imposition of requirements that place
unreasonable hardships on the regulated community.

3. Amend the regulation {0 adequately identify the
regulated entity to which the provisions of the regulation
apply. This option has been selected in order to improve
understanding and clarity of the regulation.

As provided in the public participation procedures of the State
Air Poliution Control Board, the depariment will include, in the
subsequent Notice of Intended Regulatory Action, a
description of the above alternatives and a reguest for
comments on other alternatives and the costs and benefits of
the above alternatives or the other alternatives that the
commenters may provide.

Costs and Benefits: The depariment is soliciting comments
on the costs and benefits of the alternatives stated above or
other alternatives.

Applicable Statutory Reguirements: The contempiated
regulation amendments are mandated by federal law or
regulation. A succinct statement of the source (including
legal citation) and scope of the mandate are as follows:

Section 110({a) of the Clean Air Act mandates that each state
adopt and submit to EPA a plan which provides for the
implementation, maintenarice, and enforcement of each
primary and secondary air quality stapdard within each air
quality control region in the state. The state implementation
plan shall be adopted only after reasonable public notice is
given and public hearings are held. The plan shall include
provisions to accomplish, among other tasks, the following:

(1) establish enforceable emission limitations and
other control measures as necessary to comply with
the provisions of the Clean Air Act, including economic
incentives such as fees, marketable permits, and
auctions of emissions rights;

(2) establish schedules for compliance;

(3) prohibit emissions which would contribute fo
nonattainment of the standards or interference with
maintenance of the standards by any state; and

(4) require sources of air poliution to install, maintain,
and replace monitoring eguipment as necessary and
o report periodically on emissions-related data.
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40 CFR Part 51 sets out requirements for the preparation,
adoption, and submittal of state implementation plans. These
requirements mandate that any such plan shall include
several provisions, including those summarized below.

Subpart G (Control Strategy) specifies the description of
control measures and schedules for implementation, the
description of emissions reductions estimates sufficient to
attain and maintain the standards, time pericds for
demonstrations of the control strafegy's adequacy, an
emissions inventory, an air quality data summary, data
availability, special requirements for lead emissions, stack
height provisions, and intermittent control systems.

Subpart K (Source Surveillance) specifies procedures for
emissions reports and recordkeeping, procedures for testing,
inspection, enforcement, and complaints, transportation
control measures, and procedures for continuous emissions
mionitoring.

Section §1.214(c} under Subpart K specifies that the state
implementation plan must contain procedures which require
the types of sources set forth in Appendix P to meet the
applicable requirements. Appendix P sets forth the minimum
requirements for continuous emission monitoring and
recording that each state implementation plan must inciude in
order {o be approved. The following source types specifically
require monitoring: (i) fossil fuel-fired steam generators,
monitored for opacity, nitrogen oxides emissions, sulfur
dioxide emissions, and oxygen or carbon dioxide; (if} fiuid bed
catalytic cracking unit catalyst regenerators, monitored for
opacity; (ill) sulfuric acid plants, monitored for sulfur dioxide
emissions; and (iv) nitric acid plants, monitored for nitrogen
oxides emissions.

Subpart L (Legal Authority) specifies the requirements for
legal authority to implement pfans. .

Section 51.230 under Subpart L specifies that each state
implementation plan must show that the state has the legal
authority to carfy out the plan, including the authority to
perform the following actions:

(1) adopt emission standards and limitations and any
other measures necessary for the attainment and
maintenance of the national ambient air quality
standards,

{2) enforce applicable ilaws, regulations, and

standards, and seek injunctive reiief;

(3) abate pollutant emissions on an emergency basis
to prevent substantial endangerment to the health of
persons,

(4) prevent consfruction, modification, or eperation of a
facility, building, structure, or installation, or
combination thereof, which directly or indirectly results
or may result in emissions of any air pollutant at any
location which  will prevent the attainment or
maintenance of a national standard;

(5) obtain information necessary to determine whether
air poliution sources are in compliance with applicable
laws, regulations, and standards, including authority to
require recordkeeping and to make inspections and
conduct tests of air pollution sources;

(6) require owners or aperators of stationary sources
to install, maintain, and use emission monitoring
devices and io make periodic reports to the state on
the nature and amounts of emissions from such
stationary sources; and

(7) make emissions data available to the public as
reported and as correlated with any applicable
emission standards or limitations.

Section 51.231 under Subpart L requires the identification of
legal authority as follows:

(1) the provisions of faw or regulation which the state
determines provide the authorities required under this
section must be specifically identified, and copies of
such faws or regulations must be submitted with the
plan; and

(2) the plan must show that the legal authorities
specified in this subpart are available to the state at
the time of submission of the plan.

Subpart N (Compliance Schedules) specifies legally
enforceable compliance schedules, final compliance
schedule dates, and conditions for extensions beyond one
year.

Statutory Authority; § 10.1-1308 of the Code of Virginia.

Public comments may be submitted until 4:30 p.m. on June
12, 1997, to the Director, Office of Air Program Development,
Department of Environmental Quality, P.O. Box 100089,
Richmond, Virginia 23240. .

Contact: Karen G. Sabasteanski, Policy Analyst, Office of
Air Program Development, Department of Environmental
Quality, P,O. Box 10009, Richmond, VA 23240, telephone
(804) 698-4426, FAX (804) 698-4510, toll-free 1-800-592-
5482, or (804) 698-4021/TDD B

VA.R. Doc. No. R97-411; Filed April 15, 1997, 8:26 am.

t Notice of intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the State Air Pollution Control Board
intends to consider amending regulations entitled: 9 VAC 5-

. 40-10 et seq. Regulations for the Control and Abatement

of Air Pollution (Rev. C97). The purpose of the proposed
action is to repeal Emission Standards for Mobile Sources
(Article 41; 9 VAC 5-40-5650} because they have been
determined to be no longer required by federal mandate
pursuant to the review of existing regulations mandated by
Executive Order 15(84).

Public Meeting: A public meeting will be held by the
department in the Training Room, First Floor, Department of
Environmental Quality, 629 E. Main Street, Richmond,
Virginia, at 9 a.m. on Wednesday, June 11, 1997, to discuss
the intended action. Unlike a public hearing, which is
intended only to receive testimony, this meeting is being held
to discuss and exchange ideas and information relative to
regulation development.
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Ad Hoc Advisory Group: The department is soliciting
comments on the advisability of forming an ad hoc advisory
group, utilizing a standing advisory committee or consulting
with groups or individuals registering interest in working with
the department to assist in the drafting and formation of any
proposal. The primary function of any group, committee or
individuais that may be utilized is to develop recommended
regulation amendments for department consideration through
the collaborative approach of regulatory negotiation and
consensus. Any comments relative to this issue may be
submitted until 4:30 p.m. on Thursday, June 12, 1897, to the
Director, Office of Air Program Development, Department of
Environmental Quality, P.O. Box 10009, Richmond, Virginia
23240.

Public Hearing Plans: After publication in the Virginia
Register of Regulations, the department will hold at least one
public hearing to provide opportunity for public comment on
any regulation amendments drafted pursuant to this notice.

Need: The regulation is no longer essential (i) to protect the
health, safety or welfare cf citizens or (i) for the efficient and
economical performance of an important governmental
function. It now exceeds the specific minimum requirements
of legally binding state and federai mandates. An explanation
as to how this conclusion was reached is set forth below.

The regulation is ne longer needed for air pollution planning
purposes. The regulation was adopted in order to implement
the policy set forth in the Virginia Air Pollution Control Law
and to fulfit the Commonwealth's responsibilities under the
Federal Clean Air Act to provide a legally enforceable State
Implementation Plan for the control of criteria pollutants.
These statutes still remain in force, but the provisions that
initiated adoption of the regulation have changed.

Analysis reveals that the regulation is not consistent with
applicable state and federal regulations, statutory provisions,
and judicial decisions. Factors and circumstances (federal
statutes, original intent, state air guality program and air
pollution control methedology and technology) which justified
the initial issuance of the regulation have changed to a
degree that would justify a change to the basic requirements
of the regulation.

Federal guidance on states' approaches to air pollution
control has varied considerably over the years, ranging from
very general in the early years of the Clean Air Act to very
specific in more recent years. This regulation, Rule 4-41,
was adopted in 1972, when no detailed guidance existed.
Therefore, the legally binding federal mandate for this
regulation is general, not specific, consisting of the Clean Air
Act's broad-based directive to states to meet the air quality
standard for particuiate maiter, which is emitted by mobile
SOUrces.

Since Rule 4-41 was adopted in 1972, important changes
have been made to the State Implementation Plan which
have resulted in significantly better control of the emissions
this regulation was designed to limit. For instance, under the
1990 amendments of the Clean Air Act, all motor vehicles in
Virginia's metropolitan urban areas (two million vehicles out
of the statewide total of five million) are now or will soon be
subject to inspection and maintenance {I/M) programs, which
will provide for a higher level of stringency for control of

visible emissions and other pollutants than the ievel provided
for by Rule 4.41. In addition, the enforcement of
antitampering prohibitions is accomplished through statewide
safety inspections carried out by the siate police. (The
antitampering provisions of Rule 4-41 merely duplicate those
of § 46.2-1048 of the Code of Virginia.) In light of these
newer and more effective controls, the regulation should be
rescinded.

Alternatives: Alternatives to the proposed regulation
amendments being considered by the depariment are as
follows:

1. Take no action to amend the regulation. This option
is not being selecied for the reason specified below in 3,

2. Make alternative regulatory changes to those required
by the provisions of the legally binding state or federal
mandates. This opticn is not being selected because no
such changes are warranted.

3. Amend the regulation to satisfy the provisions of the
legally binding state or federal mandates. This option is
being selected because statutory justification no longer
exists for the regulation. Since the adoption of this rule,
changes to the State Implementation Plan have resulted
in more effective methods to control the emissions this
regulation was designed to limit. The inspection and
maintenance programs mandated by the 1990 Clean Air
Act for Virginia's metropolitan urban areas will provide for
a higher level of stringency for control of visible
emissions and other pollutants than the level provided for
by Rule 4-41. In addition, the enforcement of anti-
tampering prohibitions is  accomplished through
statewide safety inspections carried out by the state
police.

Costs and Benefits: The department is soliciting comments

on the costs and benefils of the alternatives stated above or
other alternatives. .

Applicable Statutory Reguirements: The regulation was
originaily mandated by federal law or regulation. A succinct
statement of the source ({including legal citation) and scope of
the mandate are as follows:

Section 110(a) of the Clean Air Act mandates that each state
adopt and submit to EPA a plan which provides for the
implementation, maintenance, and enforcement of each
primary and secondary air quality standard within each air
guality control region in the state. The state implementation
plan shall be adopted only after reasonable public notice is
given and public hearings are held. The plan shall include
provisions to accomplish, among other tasks, the following:

(1) establish .enforceable emission limitations and
other control measures as necessary to comply with
the provisions of the Clean Air Act, including economic
incentives such as fees, marketable permits, and
auctions of emissions rights;

(2) establish schedules for compliance; and

{3) prohibit emissions which would contribute to
nonattainment of the standards or infteiference with
maintenance of the standards by any state.
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40 CFR Part 51 seis out requirements for the preparation,
adoption, and submittal of state implementation plans. These
requirements mandate that any such plan shall include
several provisiens, including those summarized below.

Subpart G (Control Strategy) specifies the description of
control measures and schedules for implementation, the
description of emissions reductions estimates sufficient fo
attain and maintain the standards, time periods for
demonsirations of the control strategy's adequacy, an
emissions inventory, an air quality data summary, data
availabitity, special requirements for lead emissions, stack
height provisions, and intermittent control systems.

Subpart K (Source Surveillance) specifies procedures for
eimissions reports and recordkeeping, procedures for testing,
inspection, enforcement, complaints, transportation control
measures, and procedures for continuous emissions
monitoring.

Subpart L (Legal Authority) specifies the requirements for
legal authority to implement plans.

Section 51.230 under Subpart L specifies that each state
implementation plan must show that the state has the legal
authority to carry out the plan, including the authority to
perform the following actions:

(1) adopt emission standards and limitations and any
other measures necessary for the attainment and
maintenance of the national ambient air quality
standards;

{2y enforce applicable laws,
standards, and seek injunctive relief;

regulations, and

(3) abate pollutant emissions on an emergency basis
to prevent substantial endangerment to the health of
persons; '

(4) prevent construction, modification, or operation of a
facility, building, structure, or installation, or
combination thereof, which directly or indirectly results
of may resuit in emissions of any air pollutant at any
location which will prevent the attainment or
maintenance of a national standard;

(5) obtain information necessary to determine whether
air pollution sources are in compliance with applicable
laws, regulations, and standards, including authority to
require recordkeeping and to make inspections and
conduct tests of air poliution sources;

(6) require owners or operators of stationary sources
to install, maintain, and use emission monitoring
devices and to make periodic reports to the state on
the nature and amounts of emissions from such
stationary sources; and

(7) make emissions data available to the public as
reported and as correlated with any applicable
emission standards or limitations.

Section 51.231 under Subpart L requires the identification of
legal authority as follows:

(1) the provisions of taw or regulation which the state
determines provide the authorities required under this

section must be specifically identified, and copies of
such laws or regulations must be submitted with the
plan; and

(2) the plan must show that the legal authorities
specified in this subpart are available to the state at
the time of submission of the plan.

Statutory Authority: § 10.1-1308 of the Code of Virginia.

Public comments may be submitted until 4:30 p.m. on
Thursday, June 12, 1997, to the Director, Office of Air
Program Development, Department of Environmental Quality,
P.0O. Box 10008, Richmond, Virginia 23240,

Contact: Karen G. Sabasteanski, Policy Analyst, Office of
Air Program Development, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone
(804) 698-4428, FAX (804) 698-4510, toll-free 1-800-592-
5482, or (804) 698-4021/TDD & :

VAR, Doc. No. Re7-412; Filed Aprit 15, 1997, 8:27 a.m.
STATE BOARD OF EDUCATION

¥ Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the State Board of Education intends to
consider repealing regulations entitled: 8 VAC 20-20-10 et
seq. Regulations Governing the Licensure of School
Personnel and promulgating regulations entitled: 8 VAC 20-
2110 et seq. Regulations Governing the Licensure of
School Personnel. The purpose of this action is to repeal
the Licensure Regulations for School Personnel and
promulgate new regulations. The need to repeal the old
regulations and establish new ones is based on the need to
(i) align the licensure requirements for school personnet with
the requirements of the Standards of Learning objectives for
students; (i} establish a statewide licensure system for ail
teacher education approved programs and continue to
provide some flexibility for institutions with approved
programs; and {iii) reduce the number of endorsements from
the current 104. The proposal establishing new reguiations
accomplishes all three objectives, including recommending a
reduction of 47% (from the current 104 to 49) in current
endorsement areas. The agency intends to hold a public
hearing on the proposed regulation after publication.

Statutory Authority: § 22.1-298 of the Code of Virginia.

: Public comments may be submitted until June 13, 1987.

Contact: Dr. Thomas A. Elliott, Assistant Superintendent for
Compliance, Department of Education, P.QO. Box 2120,
Richmond, VA 23218-2120, telephone {804) 371-2522,

VA.R. Doc. No. R97-416; Filed April 15, 1997, 2:29 p.m.
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BOARD OF FUNERAL DIRECTCRS AND
EMBALMERS

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Board of Funeral Directors and
Embalmers intends to consider amending regulations
entitted: 18 VAC 65-20-10 et seq. Regulations of the
Board of Funeral Directors and Embalmers. The purpose
of the proposed action is to reorganize, simplify, and clarify
regulations according to the recommendations of the review
conducted pursuant to Executive Order 15(94). The agency
intends to heold a public hearing on the proposed regulation
after publication.

Statutory Authority: §§ 54.1-2400 and 54.1-2803 of the Code
of Virginia.

Public comments may be submitted until May 14, 1997,

Contact: Elizabeth Young Tisdale, Executive Director, Board
of Funeral Directors and Embalmers, 6606 W. Broad St., 4th
Fioor, Richmend, VA 23230-1717, telephone (804) 662-9907
or FAX (804) 662-9943.

VA.R. Doe. No. R97-356, Filed March 25, 1997, 12:20 p.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the

Code of Virginia that the Board of Funeral Directors and

Embaimers intends to consider amending regulations
entitted: 18 VAC 65-30-10 et seq. Regulations for
Preneed Funeral Planning. The purpose of the proposed
action is to simpiify and clarify regulations according to the
recommendations of the review conducted pursuant to
Executive Order 15(94). The agency intends to hold a public
hearing on the proposed regulation after publication.

Statutory Authority: §§ 54.1-2400 and 54.1-2803 of the Code
of Virginia. '

Public comments may be submitted until May 14, 1997,

Ceontact: Elizabeth Young Tisdale, Executive Director, Board
of Funeral Directors and Embalmers, 6606 W. Broad St., 4th
Floor, Richmond, VA 23230-1717, telephone (804) 662-9907
or FAX (804} 662-9943,

VA.R. Doc. No. R97-355; Filed March 25, 1997, 12:20 p.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Board of Funeral Directors and
Embalmers intends t{o consider amending regulations
entitled: 18 VAC 65-40-10 et seq. Resident Trainee
Program for Funeral Service. The purpose of the proposed
action is to reorganize, simplify, and clarify regulations
according to the recommendations of the review conducted
pursuant to Executive Order 15{94). The agency intends to
hold a public hearing on the proposed regulation after
publication.

Statutory Authority: §§ 54.1-2400 and 54.1-2803 of the Code
of Virginia.

Public comments may be submitted until May 14, 1997,

Contact: Elizabeth Young Tisdale, Executive Director, Board
of Funeral Directors and Embalmers, 6606 W, Broad St., 4th
Floor, Richmond, VA 23230-1717, telephone (804) 662-9907
or FAX (804) 662-9943.

VA.R. Doc. No. R97-354; Filed March 25 1997, 12:20 p.m.

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

1 Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Department of Medical Assistance
Services intends to consider promulgating regulations
entitled: Conduct of Informal Appeals; Conduct of Formal
Appeals. The purpose of the proposed action is to provide a
basic framework for the orderly and timely conduct of informal
and formal appeals brought pursuant to the Administrative
Process Act (§ 9-6.14.1 et seq. of the Code of Virginia). The
agency does not intend to hold a public hearing on the
proposed regutation after publication.

Statutory Authority: § 32.1-325 of the Code of Virginia.
Public comments may be submitted until June 11, 1997.

Contact: Victoria P. Simmons or Roberta J. Jonas,
Regulatory Coordinators, Department of Medical Assistance
Services, 600 E. Broad St., Suite 1300, Richmond, VA
23219, telephone (804) 371-8850 or FAX (804) 371-4981.

VA.R. Doc. No. R87-429; Filed Aprii 23, 1997, 10:40 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Department of Medical Assistance
Services intends to consider amending regulations entitled:
12 VAC 30-30-20 and 12 VAC 30-120-400. Medallion lI:
Quality Control and Utilization Review; Coverage and
Conditions of Eligibility. The purpose of the proposed
action is to promulgate federal requirements regarding
monitoring HMOs under contract to Medicaid and conform
federal preprinted pages to policies already promulgated.
The agency dees not intend to hold a public hearing on the
proposed regulation after publication.

Statutory Authority: § 32.1-325 of the Code of Virginia.
Public comments may be submitted until May 28, 1997.

Contact:  Victoria P. Simmeons or Roberta J. Jonas,
Regulatory Coordinators, Department of Medical Assistance
Services, 600 E. Broad St., Suite 1300, Richmond, VA
23219, telephone (804) 371-8850 or FAX (804) 371-4981.

VA.R. Doc. No. R87-305; Filed April 8, 1997, 8:25 a.m.
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Board of Nursing proposes action on the recommendations of

Notice of Intended Regulatory Action
its Executive Order 15(94) report as foliows:

Notice 1s hersby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Department of Medical Assistance
Services intends to consider amending regulations entitled:
12 VAC 30-130-800 ot seq. Amount, Duration and Scope
of Selected Services: Client Medical Management. The
purpose of the propesed action is to extend restriction
periods because recipients have been found to need more
time to change their medical utilization habits, list services
which are excluded from the restrictions of client medical
management, and add new criteria for restriction. The
agency does not intend to hold a public hearing on the
proposed reguiation after publication.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Public comments may be submitted until May 14, 1997, to
Sharon Long, Division of Program Delivery Systems,
Departmant of Medical Assistance Services, 800 East Broad
Street, Suite 1300, Richmond, VA 23219.

Contact:  Victoria P. Simmons or Roberta J. Jonas,
Regulatory Coordinators, Department of Medical Assistance
Services, 600 E. Broad St., Suite 1300, Richmond, VA
23219, telephone (804) 371-8850 or FAX (804) 371-4981. -

VA.R. Doc. No. R87-359; Filed March 26, 1987, 41:14 a.m.
BOARD OF MEDICINE

Motice of intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Board of Medicine intends to
consider amending regulations entitled: 18 VAC 85-110-10
et seq. Licensed Acupuncturists. The purpose of the
proposed action is to simplify and clarify regulations
according fo the recommendations of Executive Order
15(94). The agency intends to hold a public hearing on the
proposed regulation after publication.

Statutory Authority: §§ 54.1-2400 and 54.1-2803 of the Code
of Virginia.

Public comments may be submitted until May 14, 1997.
Contact: Warren K. Koontz, M.D., Executive Director, Board
of Medicine, 6606 V. Broad St., 4th Floor, Richmond, VA

23230-1717, telephone (804) 662-9508 or FAX (804) 662-
9943,

VA.R. Doc. No, R97-357; Filed March 25, 1997, 12:20 p.m.
BOARD OF NURSING

T Motice of Intended Regutlatory Action

Notics is hereby given in accordance with § 9-6.14:7.1 of the
Cede of Virginia that the Board of Nursing intends to consider
amending regulations entitled: 18 VAC 80-20-10 et seq.
Regulaticns Governing the Practice of Nursing. The

1. In the initial approval of nursing education programs,
the board intends to eliminate several burdensome
requirements such as submission of a study
documenting need and a current catalog and reduce the
time required for submission of infermation prior to the
expected opening date from 15 to 12 months. The board
also recommends moving the requirement for the
institution to graduate its first class prior to final approval
from Phase Il to Phase il of the process.

2. In requirements for organization and administration,
the board recommends elimination of the requirement for
authorization by the charter of the controlling institution
as unnecessary or redundant of other regulations. It also
intends to provide more flexibility by specifying that the
governing institution be accredited by a "state agency or
by a certifying body recognized by the U. S. Department
of Education” and to clarify that the agency or institution
is one utilized "as a clinical experience facility" and that it
shall be in good standing with the appropriate licensing
body.

3. In an effort to clarify the role of the director of the
nursing education program, the board recommends
model language from the National Council of State
Boards of Nursing. An amendment is recommended to
clarify that there must be evidence of financial support
and resources to meet the goals of the program in order
to address a problem for students who are harmed by
programs being abruptly terminated.

4. The board recommends amendments to eliminate
program objectives that are difficult to measure and to
clarify the requirements.

5. The board recommends continuing review and
clarification of its requirements for faculty qualifications
and reorganization and rewording to streamline the
content of the regulations.

6. The board will consider amendments which will
provide for a broader regulation on the proportional
number of faculty to students. In its consideration, the
board will consult with educators and clinical supervisors
to determine a proportion that is sufficient to promote
safety for patients to whom students provide care. It will
also consider amendments to make the ratio
requirement of faculty to students in a clinical setting less
restrictive when preceptors are being utilized.

7. The board intends to promulgate other amendments
which will eliminate unnecessary requirements such as
the conditions of employment for faculty and the
organizational requirements for the nursing faculty and
will revise regulations on the principal functions of the
faculty for clarification.

8. The board recommends a less restrictive and costly
requirement which permits clinical supervision of
students in a nursing program by preceptors rather by
faculty in written agreements with cooperating agencies.
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9. The board recommends amendmenis to permit the
schocls more flexibility and autonomy in revising
curriculum.

10. The board recommends elimination of the
burdensome and expensive reporting to the board when
a school intends to make changes in its nursing
education program.

11. To conform to changes in the Code of Virginia
regarding the Education Special Conference Committee,
the board intends to reduce the number of persons
required to serve from three to two and to clarify other
references in regulation to the caommittee.

12. In its regulations on the closing of an approved
nursing education program, the board recommends
elimination of the specific procedures which a school
must follow.

13. The board recommends consideration of
amendments to Part Il on Licensure and Practice which
organize the requirements for greater clarity but which do
not change the substance of the regulations, which the
board finds to be necessary and reasonable.

14. In the requirements for approval of a nurse aide
education program, the board recommends the addition
of evidence of financial support and resources sufficient
to meet the minimal requirements of these regulations to
address a problem of nurse aide students who have lost
tuition payments amounting to several thousand dollars.

15, In the section which sets forth qualifications for
instructors in a nurse aide education program, the board
will consider an amendment to the current requirement
for the primary instructor to have experience as a RN for
two years within the previous five years with at least one
year in a long-term care facility.

16. The board will also consider other medifications to
the requirements for nurse aide education to make some
regulations less restrictive and eliminate some
requirements which are no longer necessary.

17. The board recommends an amendment in Part Vi on
the Medication Administration Training Program to
require a test at the conclusion of the program to provide
some measure of assurance for the safety of the public
that the person has minimum competency.

in addition to the recormmended changes resulting from the
review of regulations, the Board of Nursing has identified two
issues which it seeks to address through promulgation of
proposed regulations,

A.  lIdentification of Category of Licensure for Patient
Protection

In order for the public to be informed about the health care
they are receiving, the board intends to consider amending
its regulation to require registered nurses, licensed practical
nurses, certified nurse aides, and clinical nurse specialists to
identify themseives by name and appropriate title to their
patients.

B. Establishment of protocol for administration of adult
vaccines by certain practitioners,

In the 1996 General Assembly, the Drug Control Act was
amended to permit the adminisiration of adull vaccines by
registered nurses when a person when prescriptive authority
was not present under a protocol approved by the Board of
Nursing. For consistency and ease of administration, the
board has determined that development of a regulation for
such a protocol would be in the best interest of public safety.
Through the establishment of a standard protocol, the groups
seeking to operate "flu vaccine clinics” would have guidelines
to follow.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: § 54.1-2400 and Chapter 30 (§ 54.1-
3000 et seq.) of Title 54.1 of the Code of Virginia.

Public comments may be submitted until June 11, 1997.

Contact: Nancy K. Durrett, R.N., Executive Director, Board
of Nursing, 6606 W. Broad St., 4th Floor, Richmond, VA
23230-1717, telephone (804) 662-8909, FAX (804) 662-9943,
or (804) 662-7197/TDDE&

VAR, Doc. No. R97-420; Filed April 22, 1997, 12:59 p.m.
BOARD OF OPTOMETRY

t Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6,14:7.1 of the
Code of Virginia that the Board of Nursing intends to consider
amending regulations entitled: 18 VAC 105-30-10 et seq.
Regulations Governing the Certification of Optometrists
to Use Therapeutic Pharmaceuticai Agents. The purpose
of the proposed action is to clarify regulations, to eliminate
unnecessary regulations, and to conform regulations to
current regulations for the licensure of optometrists as
follows:

1. Amendments to the definition of “postgraduate clinical
training” to track the language of the statute. Definitions
for terms such as “invasive modality” and “protocol,”
which are not used in the regulations, may be eliminated.

2. Since the certification of optometrists to administer
Therapeutic Pharmaceutical Agents is now provided by
the Board of Optometry, requirements for submission of
certain documents and verification from the Board of
Optometry (to the Board of Medicine) are no longer
needed in regulation and may be deleted.

3. - In the section setting forth the examination for
certification, the board needs to identify that examination
as the National Board of Optometry's examination in the
Treatment and Management of Ocular Diseases known
as TMOQD, which is now being given as a part of the
national examination in optometry. The board intends to
also include the option of “an examination acceptable to
the board” to allow for another examination which wili be
subseguently developed.

4. For consistency with the amended Code of Virginia
section, the listing of Therapeutic Pharmaceutical Agents
in this section should include a regulation permitting the
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use of epinephrine administered intramuscular for
anaphylactic shock. Likewise, the board will consider an
amendment to use Therapeutic Pharmaceutical Agents
appropriate to the initiation of emergency treatment of
acute angle closure glaucoma.

5. In order to provide consistency in the renewal cycle
for the optometrist license and the  Therapeutic
Pharmaceutical Agent certification, the board intends to
amend this section to have the two renewed at the same
time.

6. The board intends to clarify that in addition to the one
posigraduate program approved for Therapeutic
Pharmaceutical Agent certification, other programs which
provide the minimum number of clinical hours of
education may be acceptable.

7. Amendments are necessary for consistency or to
eliminate redundancy.

8. The board intends to consider a reduction in the
application fee from $300 to $200 since that fee no
longer includes administration of an examination and an
adjusiment in the renewal fee for certification from a
biennial to an annual fee of approximately one half the
current amount.

The agency intends to hold & public hearing on the
proposed regulation after publication.

Statutory Authority: § 54.1-2400 and Chapter 32 of Title 54.1
of the Code of Virginia.

Public comments may be submitted until June 11, 1997,

Contact:  Elizabeth A. Carter, Ph.D., Executive Director,
Board of Optometry, 6606 W. Broad St, 4th Floor,
Richmond, VA 23230-1717, telephone (804) 662-9910, FAX
{804) 662-9943, or (804) 662-7197/TDDE

VA.R. Doc. No. R97-421; Filed April 22, 1997, 12:59 p.m.
PESTICIDE CONTROL BOARD

f Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Pesticide Control Board intends fo
consider amending regulations entitied: 2 VAC 20-50-10 et
seqg.  Requirements Governing Pesticide Applicator
Certification Under Authority of the Virginia Pesticide
Control Act. The purpose of the proposed action is to
amend the current regulation to clarify requirements for
certification of applicators of pesticides in accordance with
statutory changes effective July 1, 1985, in §§ 3.1-249.27,
3.1-249.51, and 3.1-248.53 of the Code of Virginia. In
addition, several amendments to be considered by the
Pesticide Control Board include but are not limited fo:
categaries of pesticide applicators, certification Requirements
for pesticide applicators, certification standards for pesticide
applicators, suspension and revocation of certificates, denial
of certification, reciprocal certification, recordkeeping
requirements, evidence of financial responsibility, and
general housekeeping changes te make the regulation

clearer. In addition, as a part of this regulatory action, the
agency intends to review the reguiation for effectiveness and
continued need and to efiminate unnecessary duplication of
language. In addition to receiving comments about the
regulation itself and contemplated amendments related
thereto, the agency also invites comment on whether there
should be an advisor for the purpose of this regulatory action.
An advisor is {i) a standing advisory panel; (i) an ad hoc
advisory panel, (iii) consultation with groups; (iv) consultation
with individuals; and (v) any combination thersof. The
agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: § 3.1-249.30 of the Code of Virginia.

Public comments may be submitted until noon on June 15,
1997.

Contact: Dr. Marvin A. Lawson, Program Manager, Office of
Pesticide Services, Deparment of Agriculture and Consumer
Services, P.O. Box 1163, Room 401, 1100 Bank St
Richmond, VA 23218, telephone (804) 371-6558, FAX {804)
371-8598, toll-free 1-800-552-9963, or (804) 371-6344/TDD
=

VAR, Doc. No. R87-428; Filed April 23, 1997, 9:24 am.
BOARD OF PSYCHOLOGY

Notice of intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Board of Psychology intends to
consider amending regulations entitled: 18 VAC 125-20-10
et seq. Regulations Governing the Practice of
Psychology. The purpose of the proposed action is to clarify
and simplify the regulations, eliminate duplication, improve
the format, simplify the late reinstatement procedure,
establish an  endorsement/reciprocity procedure for
applicants with lengthy experience licensed in other states,
update the education requirement for all categories of
licensure, consider including temporary licensure provisions
as authorized by statute, consider reducing the face-to-face
supervision requirement, update diplomate titles for
examination waiver, simplify the reexamination requirement,
include a reguirement for notifying the board of a name or
address change, and consider incorporating some of the
ethical standards of the American Psychological Association.
The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: §§ 54.1-2400 and 54.1-3600 et seq. of
the Code of Virginia.

Public comments may be submitted unti! May 14, 1997.

Contact: Janet D. Delorme, Deputy Executive Director,
Board of Psychology, 6606 W. Broad St., 4th Floor,
Richmond, VA 23230-1717, telephone (804) 662-9575 or
FAX (804) 662-9943.

VA.R. Doc. No. R97Y-358: Fited March 25, 1897, 12:20 p.m.
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SOIL AND WATER CONSERVATION BGARD

Netice of Intended Reguiatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Soil and Water Conservation Board
intends to consider promulgating regulations entitled:. 4 VAC
50-80-10 et seq. ‘Watershed Improvement District
Referenda Regulations. The purpose of the proposed
action is to develop regulations which will specify
arrangement for the conduct of referenda associated with the
formation and operation of a watershed improvement district
{(WID).

Need. The proposed regulation is needed to make an
electoral process efficient, complete, and consistent.

Promulgation should make it possible to carry out existing law
for the establishment of a watershed improvement district

(WID). Unfortunately, the completion of the regulations may-

automatically make other required resources and expertise
unavailable from the State Board of Elections, local boards of
elections, and registrars. A WID is a means for local citizens
to organize themselves into a self-governing unit capable of
accepting moneys and financing needed environmental
structures. This enables community determination of needs,
which may serve to prevent state or federal imposition of
natural resource requirements.

This is not a new intent of state law. The change merely
designates different responsibility for setting referenda
procedures. Formerly the responsible entity was the local
Soil and Water Conservation District; now it is the Virginia
Soil and Water Conservation Board, which already is
accountable for land and water management and oversight of
Virginia's 46 soil and water conservation districts.

Substance and Purpose: The referendum is the means by
which landowners in a particularly defined area can vote to
determine if a watershed improvement district should be
created, and to determine if taxes and service charges should
be levied o suppott the financial commitments of that WID to
make improvements. Through these regulations, citizens will
have an ability to address unigue natural resource issues in
conjunction with their locally elected soil and water
conservation district (SWCD).

State law authorizes establishment of a WID within a soil and
water conservation district or districts. A referendum that
must pass both among the resident landowners and among
all the qualified voters has been the mechanism for
determining the WID’s existence. The passage limit on the
landowner pertion of the referendum must be by two-thirds in
favor who alsc must own two-thirds of the land. Passage of
the referendum portion by all qualified voters is by simple
majority.

Recodification of the election laws several years ago
inadvertently affected the WID formation process by not
addressing the WID references to the election laws. In
response, the 1995 General Assembly mandated that the
referenda authorized under the WID law be governed by
regulations developed by the Virginia Soil and Water
Conservation Board. This will ensure that SWCD's across
the state employ a consistent process, rather than each

SWCD individually having
elections.

to establish procedures for

Estimated impact: The regulations enable citizens to form a
special assessment district, allowing the natural rescurce
needs of a particular locale to be addressed and treated
according to the wishes of the residents. Additional taxes
and charges may be approved by referenda and collected to
finance needed functions and structures within the district. A
WID may incur indebtedness, borrow funds and issue bonds,
subject o voter approvai and landowner approval by
referenda. The economic impact of this regulatory proposal
will depend on the needs of each ares, and only if the
qualified voters and the landowners themselves wish for it to
aceur.

The regulations will name persons to conduct a referendum
and describe associated administrative systems. The
placement of perfunctory duties wilh be determined through
expert advice and suggestions received during the public
processes of the Administrative Process Act and the board’s
Regulatory Public Participation Procedures. While many
details cannot be predicted at this preliminary stage, the least
burdensome option will be selected so as to minimize the
procedural steps associated with a referendum. The
Department of Conservation and Recreation and the Virginia
Soil and Water Conservation Board are very mindful of the
limitation of resources and do not want to afflict themselves,
soil and water conservation districts or citizens with minutia
and technicalities that go beyond the minimum legal and
effective requirements for a secure election.

Alternatives:  The agency is not aware of any less
burdensome or less intrusive alternatives for achieving the
intent of the statute, aside from promuigating a set of uniform
regulations for use throughout the Commonwealth. These
regulations are not intended to be burdensome, nor inirusive,
but, rather to promote essential American freedoms,
including that of voting, expressing individual views, and
helping to shape the character of one's local community.
Electoral processes are a necessary function of government.
Taxation is also an essential function of government. In this
case, these functions are placed at the local level closesi to
the people. All alternatives considered are outside the scope
of the regulatory process and would require legislative action.

Alternatives considered involve:

1. Rewrite of the Watershed Improvement District Act to
require the joint responsibility of the Siate Board of
Elections, local boards of elections, and local regisirars;
the Virginia Soill and Water Conservation Board, the
Director of the Department of Conservation and
Recreation, and the local soil and consarvation districts.
Current law fractures these resources and appears to
make the actual functioning of referenda unworkable due
to the absence of one or more of the above required
parties to carry out the process. Currently either the
expertise and support of the State Board of Elections is
missing or the specific methodology required by §§ 10.1-
817, 10.1-625, 10.1-628, and 10.1-634 of the Code of
Virginia to hold referenda is missing. This aliernative
should be explored, but is beyond the curent
requirement to produce a sst of regulations. Such an
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alternative would require major statutory changes and is
ouiside of this regulatory process.

2. Amendments to the basic law to ensure the continued
involverment of the State Board of Elections, local boards
of elections, and local registrars. Under current law, the
responsibilities of the State Board of Elections for such
WID referenda will end with the effective date of the
proposed regulations. The Department of Conservation
and Recreation cannct understand how the referenda
process would function without these resources. The
Virginia Soil and Water Conservation Board and the
department would have to duplicate the processes and
resources of the state and local boards of elections and
local registrars. Such an alternative would require major
statutory and budget changes and is outside of this
reguiatory process.

3. Amendment of the existing law to require the 46 local
so0il and water conservation districts individually to
promulgate regulations. First, they probably would be
required to promulgate individual sets of public
participation procedures. Second, they would be
required to promulgate individual sets of Watershed
Improvement District Referenda Regulations. Thus there
would be an additional 92 sets of regulations in the
Commonwealth, which would surely differ and cause
confusion to the public, particularly when WID proposals
overlap jurisdictional boundaries. Further, this scenario
would require districts to duplicate, on an individual
district basis, the processes and resources of the state
and local boards of elections and local registrars. Such
an zlternative would reguire major statutory changes and
is outside of this regulatory process.

4. Amendment of the existing law to centralize the local
soil and water conservation districts’ authority under §
10.1-617 of the Code of Virginia to develop individual
and separate regulations to conduct a public hearing as
permitted by § 10.1-616 of the Code of Virginia under the
authority of the Virginia Soil and Water Conservation
Board. Current wording is permissive, not mandatory,
for the local soil and water conservation districts to
develop such regulations. If centralized, the Virginia Soil
and Water Conservation Board could be directed to
incorporate such requirements into these Watershed
Improvement District Referenda Regulations to provide
ohe uniform set of requirements statewide to cover this
entire process. Such an aiternative would require major
statutory changes and is outside of this regulatory
process,

5. Amendment to simply repeal the local soil and water
conservation districts’ authority under § 10.1-617 of the
Code of Virginia to develop individual and separate
regulations to conduct a public hearing as permitted by §
10.1-616 of the Code of Virginia. If repealed, the local
soil and water congervation districts would rely upan the
Virginia Freedom of Information Act and any other
pertinent laws to conduct the public meeting. Such an
alternative would require major statutory changes and is
outside of this regulatory process.

Ad hoe Committee: The director intends to form an ad hoc
commitiee to assist the board and department in gathering

data and issues and in developing draff, proposed
regulations. Meetings of the ad hoc committee will be public
and published in The Virginia Register of Regulations.

The department requests comments on the costs and
benefits of the stated alternatives or other alternatives.

The director intends to hold at least one public hearing on the
proposed regulation after it is formally adopted by the board
as a proposed regulation and it is published in The Virginia
Register of Regulations.

To be considered, written comments should be directed to
Mr. Leon E. App at the address below and must be received
by 4 p.m. on Tuesday, July 29, 1997. In addition, the
department's staff will hold a public hearing on Thursday,
May 15, 1997, at 7 p.m. in House Room C of the Virginia
General Assembly Building located at 910 Capiiol Street,
Richmond, Virginia 23219, to receive views and comments
and to receive questions of the public.

Accessibility to Persons with Disabilities: The May 15, 1987,
a public meeting is being held at a public facility accessible to
persons with disabilities. Any person with guestions on the
accessibility of the faciliies should contact Mr. Leon E. App
at the address below or by telephone at 804/786-4570.
Persons needing interpreter services for the deaf must notify
Mr, App no later than Thursday, May 8, 1997, at4 p.m.

Applicable | aws and Regulations: Chapter 6 (§ 10.1-614 et
seq.) of Title 10.1 of the Code of Virginia, especially §§ 10.1-
634.1, 10.1-617, 10.1-624, 10.1-628 and 10.1-634.

Chapters 1.1:1 (§ 9-6.14:4.1 et seq.) and 1.2 (§ 9-6.15 et
seq.) of Title 9 of the Code of Virginia.

The Virginia Soil and Water Conservation Board's Regulatory
Public Participation Procedures found at 4 VAC 50-10-10 et
seq. and formerly VR 625-00-00:1 apply.

Governor Allen’s Executive Order 13 (94), Review of

Reguiations Proposed by State Agencies.

Note: It must be assumed at this time that the federal voting
rights laws apply to this action. Advice from the Aftorney
General's Office is to complete the Virginia regulatory actions
and then submit the final regulation product to the Attorney
General who will forward it to the U. S. Department of Justice
for their review and determination of coverage.

Public _Hearing Plans: On behalf of the board, the

depariment seeks cral and written comments from interested
persons on the intended regulatory action and on the costs
and benefits of any afternative actions. In particular, the
department requests comments on how the board may best
develop these regulations to account for the total referenda
process without assistance or resources from the State Board
of Elections, local boards of elections and local registrars.

Additional Information: For  additional information, review or

copies of material or applicable laws and regulations, contact
Mr. App at the address below.

Statutory Authority: § 10,1-634.1 of the Code of Virginia.

Public comments may be submitted until 4 p.m. on July 29,
1997.
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Contact: Leon E. App, Conservation and Development
Programs Supervisor, Department of Conservation and
Recreation, 203 Governor St., Suite 302, Richmond, VA
23219, telephone (804) 786-4570, FAX (804) 786-6141, or
(804) 786-2121/TDD &

VA R. Doc. No. R97-396; Filed April 8, 1997, 11:32 a.m.
VIRGINIA RACING COMMISSION

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Virginia Racing Commission intends
to consider amending regulations entitled: 41 VAGC 10-20-
190. Regulations Pertaining to Horse Racing with Pari-
Mutuel Wagering: Criteria for Unlimited Horse Racing
Facilities. The purpose of the proposed action is to establish
standards for the operation of a racetrack including the latest
safety standards compiled by Racing Commissioners

International. The agency intends to hold a public hearing on-

the proposed regulation after publication.
Statutory Authority: § 59.1.369 of the Code of Virginia.
Public comments may be submitted until May 15, 1997.

Contact: Wiliam H. Anderson, Policy Analyst, Virginia
Racing Commission, P.Q, Box 1123, Richmond, VA 23218,
telephone (804) 371-7363 or FAX (804) 371-6127.

VA.R. Doc. No. R97-349; Flled March 18, 1997, 3:43 p.m.

Notice of intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Virginia Racing Commission intends
to consider amending regulations entitied: 11 VAC 10-50-10
et seq. Regulations Pertaining to Horse Racing with Pari-
Mutuel Wagering: Racing Officials. The purpose of the
proposed action is to establish duties and responsibilities of
racing officials and establish new categories of officials for
satellite facilities. The agency intends to hold a public
hearing on the proposed regulation after publication.

Statutory Authority: § 59.1-369 of the Code of Virginia.
Public comments may be submitted until May 15, 1997.

Contact: William H. Anderson, Policy Analyst, Virginia
Racing Commission, P.0. Box 1123, Richmond, VA 23218,
telephone (804) 371-7363 or FAX (804) 371-6127.

VA R. Doc. No. R87-347; Filed March 19, 1987, 3:43 p.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Virginia Racing Commission intends
to consider amending regulations entitled: 11 VAG 19-70-10
et seq. Regulations Pertaining to Horse Racing with Pari-

Mutuel Wagering: Stewards. The purpose of the proposed

action is to establish duties and responsibilities of stewards at
satellite faciliies and set forth procedures for stewards’

-hearings. The agency intends to hold a public hearing on the

proposed regulation after publication.
Statutory Authority: § 59.1-369 of the Code of Virginia.
Public comments may be submitted until May 15, 1997.

Contact: William H. Anderson, Policy Analyst, Virginia
Racing Commission, P.O. Box 1123, Richmond, VA 23218,
telephone {804) 371-7363 or FAX (804) 371-6127.

VAR. Doc. No, R97-350; Filed March 19, 1997, 3:432 p.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Virginia Racing Commission intends
to consider amending regulations entitled: 11 VAC 10-%0-10
et seq. Regulations Pertaining to Horse Racing with Pari-
Mutuel Wagering: Formal Hearings. The purpose of the
proposed action is to establish procedures for appeals from
stewards’ hearings fo a review by the Virginia Racing
Commission. The agency intends o hold a public hearing on
the proposed regulation after publication.

Statutory Authority: § 59.1-369 of the Code of Virginia.
Public comments may be submitted untii May 15, 1997.

Contact: William H. Anderson, Policy Analyst, Virginia
Racing Commission, P.O. Box 1123, Richmond, VA 23218,
telephone (804) 371-7363 or FAX (804) 371-6127.

VAR, Doc. No. R97-348; Filed March 19, 1897, 3:43 p.m.
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PUBLIC COMMENT PERIODS REGARDING STATE AGENCY REGULATIONS

Effective July 1, 1995, publication of notices of public comment periods in a newspaper of
general circulation in the state capital is no longer required by the Administrative Process Act (§
9-6.14:1 et seq. of the Code of Virginia). Chapter 717 of the 1995 Acts of Assembly eliminated
the newspaper publication requirement from the Administrative Process Act.
Register of Regulations, the Registrar of Regulations has developed this section entitled "Public
Comment Periods - Proposed Regulations” to give notice of public comment periods and public
hearings to be held on proposed regulations. The notice will be published once at the same
time the proposed regulation is published in the Proposed Regulations section of the Virginia
Register. The notice will continue to be carried in the Calendar of Events section of the Virginia
Register until the public comment period and public hearing date have passed.

Notice is given in compliance with § 8-6.14.7.1 of the Code of Virginia that the following public hearings and public comment
periods regarding proposed state agency regulations are set to afford the public an opportunity to express their views.

in The Virginia

DEPARTMENT OF HEALTH (STATE BOARD QF)

June 18, 1997 - 7 p.m. -- Public Hearing
Vinton War Memorial Building, 814 East Washington Avenue,
Vinton, Virginia.

June 19, 1997 - 7 p.m. -- Public Hearing

James City County Board of Supervisors, Administration
Building, Meeting Room, Kings Mill Offices, Mounts Bay
Road, Williamsburg, Virginia.

June 20, 1997 - 7 p.m. -- Public Hearing
Spotsylvania County Board of Supervisors, Meeting Room,
9105 Courthouse Road, Spotsylvania, Virginia.

July 14, 1857 - Public comments may be submitted until this
date.

Notice is hereby given in accordance with § 8-6.14:7.1 of
the Code of Virginia that the State Board of Health
intends to amend regulations entitled: 12 VAC 5-585-10
et seq. Biosolids Use Regulations. The proposed
amendments have been recommended by the
Regulations Advisory Comimittee in response to the
public comments received on certain provisions of the
regulations subjected to an additional comment period
{published in the Virginia Register on July 10, 1995).
These amendments address three frace element
concentration values and the requirements for reporting
on distribution or marketing of exceptional gquality
biosolids. Additional amendments are being proposed
that address nutrient management, land application
rates, monitoring frequency, submission of repotts, Class
il treatment standards, and certain technical
clarifications.

Statutory Authority: § 32.1-164.5 of the Code of Virginia.

Contact: C. M. Sawyer, Division Director, Department of
Health, Office of Water Programs, 1500 E. Main Si., Room
109, Richmaond, VA 23219, telephone (804) 786-1755, FAX
(804) 786-5567 or (804) 371-2891, or e-mail
csawyer@vdh. state.va.us

DEPARTMENT OF SCCIAL SERVICES (STATE
BOARD OF)

May 20, 1987 - 9 a.m. - Public Hearing
Omni Hotel-Newport News, Newport News, Virginia,

May 20, 1997 - 3 p.m. -- Public Hearing

Departiment of Sociai Services Central Regional Office, Koger
Executive Center, West End, 1604 Santa Rosa Road, Wythe
Building, Richmond, Virginia.

May 21, 1997 - 10 a.m. — Public Hearing
Department of Social Services Northern Regional Office, 320
Hospital Hill, Suite 31, Warrenton, Virginia.

May 21, 1997 - 4 p.m. -- Public Hearing
Ramada nn, Wytheville, Virginia.

July 11, 1897- Public comments may be submitted until this
date.

Notice is hereby given in accordance with § 8-6.14:7.1 of
the Code of Virginia that the State Board of Social
Services intends to adopt regulations entitled: 22 VAC
40-705-10 et seq. Child Protective Services. The
purpese of the proposed regulation is to satisfy the need
to provide direction for how best to protect children from
child abuse and neglect balanced with the right of
parents and family integrity.

Statutery Authorify: § 63.1-25 of the Code of Virginia.

Contact: Jesslyn Cobb, Human Services Program
Consultant, Child Protective Services Unit, Department of
Social Services, Thealer Row Bldg.,, 730 E. Broad St,
Richmond, VA 23219-1849, telephone (804) 692-1255, FAX
(804) 692-2209 or (804) 692-2215, or tofl-free 1-800-828-
1120/TDD &

STATE WATER CONTRCL BOARD

June 16, 1997 - 11 a.m. — Public Hearing

Depariment of Environmentali Quality, MNorthern Regional
Office, 13901 Crown Court, Training Room, Woodbridge,
Virginia.
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June 18, 1997 - 11 a.m. -- Public Hearing

Department of Environmental Quality, Piedmont Regional
Office, 4949-A Cox Road, Training Room, Glen Allen,
Virginia.

June 27, 1997 - 11 a.m. -- Public Hearing

Department of Environmental Quality, Tidewater Regional
Office, 5636 Southern Boulevard, Training Room, Virginia
Beach, Virginia.

July 15, 1997 - Public comments may be submitted untit this
date.

Notice is hereby given in accordance with § 9-6.14:7.1 of
the Code of Virginia that the State Water Control Board
intends to adopt regulations entitled: 9 VAC 25-196-10
et seq. General Virginia Pollutant Discharge
Elimination System (VPDES) Permit for Cooling
Water Discharges. The purpose of the propesed action
is to adopt a regulation for the issuance of a general
permit for cooling water discharges.

Statutory Authority: § 62.1-44.15 of the Code of Virginia.

Contact: Lily Choi, Department of Environmental Quality,
P.O. Box 11143, Richmond, VA 23240, telephone (804) 698-
4054.
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PROPOSED REGULATIONS

For information concerning Proposed Regulations, see Information Page.

Symbol Key
Roman type indicates existing texd of regulations. /falic fype indicates proposed new text.
Language which has been stricken indicates proposead text for deletion.

DEPARTMENT OF HEALTH (STATE BOARD OF)

Titte of Regulation: 12 VAC 5-585-10 et seq. Biosolids Use
Regulations {amending 12 VAC 5-585-10, 12 VAL 5.585-
20, 12 VAC 5-585-30, 12 VAC 5-585-70, 12 VAC 5-585-130,
12 VAC 5-585-140, 12 VAC 5-585-170, 12 VAC 5-585-190,
12 VAC 5-585-200, 12 VAC 5-585-210, 12 VAC 5-585-220,
12 VAC 5-585.240, 12 VAC 5-585-250, 12 VAC 5-585-260,
12 VAC B-585-280, 12 VAC 5-585-300, 12 VAC 5-585-320,
12 VAC 5-585-340, 12 VAC 5-585-370, 12 VAC 5-585-410,
2 VAC 5-585-420, 12 VAC 5-585-460, 12 VAC 5-585-470,
12 VAC 5-585-490, 12 VAC 5-585-500, 12 VAC 5-585-510,
12 VAC 5-585.520, 12 VAC 5-585-530, 12 VAC 5-585-550,
12 VAC 5-585-560, 12 VAC 5-585-570, 12 VAC 5-585-590,
12 VAC 5-585-610, 12 VAC 5.585-830, and 12 VAC 5-585-
640).

Statutory Authority: § 32.1-164.5 of the Code of Virginia.

Public Hearing Date:
June 18, 1997 - 7 p.m. (Vinton)
June 18, 1997 - 7 p.m. (James City County)
June 20, 1997 - 7 p.m. (Spotsylvania)
Public comments may be subinitted untit July 14, 1997
{See Calendar of Events section
for additiona!l information)

Bagis: Sections 32.1-12 and 32.1-164 of the Code of Virginia
guthorize the State Board of Health to promulgate regulations
to govern the safe and sanitary collection, conveyance,
transportation, treatment and disposal of sewage, all
sewerage systems, and treatment works as they affect the
public health and welfare. Section 32.1-164.5 of the Code of
Virginia authorizes the board to promulgate regutations for
the land application, marketing or distribution of sewage
sludge, also known as biosolids.

Purpose: The regulations were adopted by the board in
response to HB1067 {1994}, which added §§ 32.1-164.5 and
62.1-44.19:3 of the Code of Virginia pertaining to standards
and permits required for land application, marketing, or
distribution of biosolids.

The Biosolids Use Regulations Advisory Committee includes
representatives of local government and private members of
the regulated community. The proposed amendments to the
regulations have been recommended by the Regulations
Advisory Committee in response to the public comments
received on cerfain provisions of the regulations subjected to
an additional comment period (published in the Virginia
Register on July 10, 1995). These amendments address
three trace element concentration values and the
requirements for reporting on distribution or marketing of
exceptional quality biosolids. Additional amendments
address lang application rates, monitoring frequency,
submission’ of reports, Class IIf treatment standards and
certain technical clarifications.

The proposed amendmenis to the regulations will simplify
permit issuance procedures by relying on federal reporting
requirermnents administered through the U.5. Environmental
Protection Agency (USEPA) rather than continuing a paralle!
set of different reporting requirements. This will facilitate
evaluation and approval of permits issued to sludge
management contractors serving treatment works involving
approximately one-half of the state’s population.

Permits issued through the regulations provide the means to
protect public health from improper disposal of sewage and
sewage sludge. Land application of improperly treated and
unacceptable quality biosolids could result in pollution of
surface and groundwater, contamination of soil and exposure
of the public to infectious microorganisms and toxic
substances.

The permit standards contained in the proposed
amendments to the reguiations reflect the development of
technical requirements from 15 years of experience with
permitting Iand application of biosolids in Virginia. These
standards were designed to eliminate any risk of either water
guality impairment or infectious disease {ransmissions
resulting from biosolids use. The new federal standards for
sludge management promulgated by USEPA, titled
“Standards for the Use or Disposal of Sewage Sludge” and
published in 40 CFR Part 503 (the "503 Regulations”),
include numerical standards for sludge guality as established
by environmental health risk assessments for various uses of
biosolids and means of exposure of humans {o biosolids
cantamination. Certain portions of the proposed
amendments to the regulations will essentially conform fo the
promulgated federal standards. However, the federal
standards do not address site specific management controls
for agricuitural use of biosolids, provide for specific nutrient
management issues, or address many of the concerns of
local governments. These critical issues are addressed in
the proposed amendments.

The amendments being proposed were developed with the
guidance of the advisory committee. Biosolids use can only
be regulated effectively through a multidisciplinary permit
process thalt involves agriculture and soil conservation
principles to protect water guality and provides for public
health protection requirements. The Virginia Department of
Health (VDH) sought comments from the regulated
community, local government, agricultural interests,
academic experts and other concerned agencies to develop
the most practical and effective means to ensure that
nonpaint pollution would be controlled and that nutrient (i.e.,
nitrogen and phospherus) reduction goals would be achieved
through biosolids use. This diverse input led to the

development of the land application site specific
management practices included in  the proposed
amendments.

The proposed amendments will bring the state requirements
more closely in line with the federal standards recently
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adopted by the USEPA in the 503 Regulations. Site specific
requirements have been revised to provide for statewide
nutrient management initiatives. The proposed amendments
will ensure that the level of environmental and public health
protection expected by the citizens of the Commonwealth will
be provided through the site specific and operational
provisions incorporated into applicable permits. Many of the
requirements contained in the proposed amendments have
been included at the request of local governments and are
supported by sludge management operators throughout the
state. The revised regulations will provide a uniform set of
statewide requirements for permit issuance.

Substance: n order to comply with House Bill 1067 (1994)
and in the interest of protecting the public health of all
Virginians, the State Board of Health convened the advisory
committee to analyze the implementation plan for the
regulations. The regulated community participated in this
process and their concerns were addressed through the
deliberations of the advisory committee.

The advisory committee developed specific
recommendations for amendments to the regulations and
forwarded those recommendations to VDH by letier dated
September 18, 1995. These recommendations addressed
the following issues:

1. Coordinating the state requirements for monitoring of
biosolids quality with paralle! federal requirements
contained in the 503 Regulations;

2.  Coordinating the state and federal maximum
concentration limits for the trace elements as noticed in
the July 10, 1995, issue of the Virginia Register,

3. Redefining the requirements for agronomic land
application rates;

4. Coordinating the state and federal requirements for
biosolids tfreatment standards to achieve Class B
pathogen control,

5. Establishing uniform requirements for biosolids
maonitoring and recordkeeping; and

6. Developing uniform terminclogy and making certain
technical clarifications to the version of the regulations
published in the August 21, 1995, issue of the Virginia
Register.

Since 1990, VDH has sought the comments of the regulated
community, local government, agricultural interests,
academic experts and other concerned agencies in the
development of site specific management practices now
contained in the regulations. The current requirements
sought to reconcile competing interests, and are designed to
eliminate or minimize violations of both environmental and
public health standards. Nonpoint pollution control and
nutrient management issues have been addressed in the
proposed amendments through consultation with the
Department of Conservation and Recreation. The
Department of Agriculture and Consumer Services has also
addressed concerns of interest to the agricultural community.

The proposed amendments relating to site management
operational requirements are designed to prevent nutrient

poliution of state waters through site slope limitations and
seasonal application restrictions.

|ssues: These proposed amendments offer many
advantages to the citizens of the Commonwealth. Local
governments, including rural ocounties and urban

municipalities, have requested that the state provide a permit
program for agricultural use of biosolids on specific sites
identified within their political jurisdictions. Therefore all land
application of biosolids in Virginia is regulated under site
specific conditions through permits authorizing the operation
of such facilities. An advantage of the proposed
amendments to the regulations is the heightened assurance
to local governments that land application, marketing or
distribution of biosolids will be properly regulated. Local
govemments and concerned cifizens will have the opportunity
to comment on each application for a biosolids use permit at
public meetings arranged to discuss these issues, as
required by § 32.1-164.2 of the Code of Virginia.

The department’s Division of Wastewater Engineering (DWE)
will advise - applicants for biosolids use permits of the
technical information necessary to complete permit
applications. Site investigations will be conducted by the
VDH field office staff to verify site suitability and availability.
The staff will also evaluate the sludge quality information to
verify that sludge sources comply with biosolids standards.
The DWE engineering staff will work collaboratively toward
an acceptable design or plan with other state agencies and
local governments. During this process, small communities
will receive the benefits of the DWE statewide technical
expertise. The proposed amendments will help to clarify
operational reguirements and will expedite the issuance of
site specific permits to those private companies that are land
applying biosolids through contracts with municipalities.
These confractors must assure local government that the
required site management controls will be implemented. The
technical oversight provided by VDH has convinced many
local governments that the public health is protected by this
program.

Adopting these amendments will help ensure that Virginia
maintains an adequate and credible state regulatory program
in this area. Without adoption of the proposed amendments,
the USEPA would implement the federal standards and the
generator of biosolids would not be required to obtain site
specific permits. As a consequence, nonuniform and
possibly overly restrictive local ordinances and outright
biosolids use bans would likely be imposed. Implementation
of local standards would place additional financial burdens on
rural communities. In addition, the treatment works owners,
usually large urban communities, would experience
significant increases in costs if biosolids use management
opticns are replaced with more expensive options, such as
sludge incineration. These amendments will help ensure the
vitality —of this regulatory program, allowing the
Commonwealth to enjoy many advantages.

One miner disadvantage of the proposed amendments could
result from the proposed changes in site slope limitations and
the restrictions placed on seasonal agronomic rates,
designed to provide the amount of nitrogen needed by the
crop or vegetation grown on the sites invoived. Additional
land application sites may be required for seasonal
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operations. Other means of biosolids management or
slorage may be necessary during the late Tall fo eary spring
tima period i sites with adequate cover crops are not
avallable. I this disadvantage occurs, it will affect the
regulated persons most directly, and the public and the
Commornwealth only indirectly.

Estimaled Impacl:  All sewage ftrealment works owners
{sludge generators) located in Virginia are required to monitor
sludge guality In accordance with an approved sludge
management plan as required by a Virginia Pollutant
Dizcharge Elimination System (VPDES) permit issued o
gach treatment works by the Department of Environmental
CQuality (DEQ). Before March 1993, if the sludge generator
contracted with a private firm io take responsibifity for
biosolids use operations, that firm was issued a Virginia
Pollution Abatement (VPA) permit by DEQ in order to land
apply, market or distribuie biosolids. Permils issued to the
owener's contractor, or agent, by the VDH will replace those
WPA permits currently issued by DEG under its regulations
pratecting water guality (3 VAC-25-30-10 et seq.).

As authorized by § 32.1-164.5 of the Code of Virginia, the
current DEQ VPA permil fees charged to sewage siudge
management contractors will be replaced by the fees
established through a VDH permit fee (lo be adopted) that
will recover a portion of the costs associated with permit
processing. The Permit Fee Reguilation Advisory Committee
has prepared a draft regulation setting forth a permit fee
schedule acceptable to the commitiee members representing
ihe regulated community. Upon adoption of the amended
regulations, the draft permit fee regulation will be proposed
for adoption in accordance with the Administrative Process
Act,

The permil fee regulation, when adopted, will generate
revenug similar to the current VPA  permit fees.  Major
stipulations of the proposed permit fee regulation will include:

1. A maximum permit issuance period of five years.

2. Cne permit per jurisdiction (county) per contractor
{agent).

3. Specific definitions of new permits, modifications,
reissuance and conversion of existing VPA permits,
including an acreage cap of 2,500 acres per initial permit
and each subseguent modification.

The proposed fee schedules include a base fee plus a per
acreage charge for increments of site area submitted in an
application for a new permit and major modifications to
existing permits. The proposed maximum new permit fee will
be §2,500. The proposed fee schedule for major
medifications is approximaiely one-half of new permit fees.
The proposed permit reissuance fee is $150 and the
proposed VPA conversion fee (one time) is $250.

Each contractor will receive a permit for all approved sites
located within a political jurisdiction (county}. The permit will
require a major modification for permitting additional acreage
with a limit of 2,500 acres per modification. Each new or
rodified permit will be reissued for available sites once every
five years.. The annual cost passed on to treatment works
owners now contracting oul biosolids use, would be less than
one dollar per dry ton of biosolids produced. For example,

the operational costs of traatment works with & design flow
capacity of 10 million gallons per day could increase up to
approximately $2,000 annually as a result of fees assessed
to their contractors for biosolids use permits.  Such fees
would primarily impact the municipal governmenis located in
ihe eastern area of the state, inciuding the Hampton Roads
area, and the City of Richmond. The dities of Danville and
Roanoke would also be affected,

The proposed amendments may require an expansion of the
land base now acquired by each contractor fo account for
seasonal restriclions on land application operations. The
development of additional biosolids storage facilities would
not seem to be necessary as co-disposal in landfills is an
option available {o contractors. Any additional costs passed
on to the genarator, due to permit fees, will likely be offset by
costs saved through coordination of federal and state
monitoring, reporting and recordkeeping reguirements.

Permit fees will be used to partially reimburse the direct and
indirect agency costs of issuing and tracking biosolids use
permite.  Based on current fand application permitting
patterns, the proposed biosolids use permit fees could
generate an average annual revenue for the Commonwealth
totaling $50,000. Permnit processing includes: (i) a complete
technical evaluation of the permit application; (il) notification
of appropriate local governments, other concerned agencies
and the general public in accordance with Virginia law, VDH
regulations, and public participation procedures;, and (i)
inspections of each proposed land application site. VDH staff
may schedule a public meeting to hear public and agency
comments in accordance with § 32.1-164.2 of the Code of
Virginia.

Following receipt and evaluation of the permit application,
field inspections, and comments from the public, a biosolids
use permit will be issued by the State Heallth Commissioner.
If the proposed amendments are adopted, this procedure will
be streamfined, allowing local and private activity to occur
with minimal regulatory burden and continued protection of
public health.

Department of Planning and Budgels Economic Impact
Analysis: The Department of Planning and Budget {DPB)
has analyzed the economic impact of this proposed
regulation in accordance with § 9-6.14:71 G of the
Administrative Process Act and Executive Order Number 13
(94). Section 9-6.14:7.1 G reguires that such economic
impact analyses include, but need not be limited to, the
projected number of businesses or other entities {0 whom the
regulation would apply, the identity of any localities and types
of businesses or other enfities particulary affected, the
projected number of persons and employment positions to be
affected, the projected costs to affected businesses or
entities to implement or comply with the regulation, and the
impact on the use and value of private property. The analysis
presented below represents DPB’s best estimate of these
economic impacts.

Summary of the proposed regulation. This proposal makes a
number of changes in the rules for using biosolids (sludge)
from sewage treatment faciliies. While a number of the
changes are minor or of a technical nature, several of the
chaniges are substantive and have significant costs and
benefits associated with them.
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Estimated economic impact. The normal operation of
sewage treatment facilities generates a large amount of wet
solids commonly referred to as sewage sludge or bigsolids.
Biosclids are a very complex residual from the treatment of
human waste products. While biosolids are generally much
iess hazardous and offensive than the contents of the waste
stream entering the treatment plant, these residuals contain
human pathogens, elevated levels of potentially hazardous
trace elements, and significant concentrations of the plant
nutrients nitrogen and phosphorus. These solids may be
incinerated, disposed of in landfills or applied to land. This
third option, land application, can be a very cost-effective
disposal technigue and has the added advantage of reusing
the economically vatuable concentrations of plant nutrients in
the biosolids.

The difficulties with land application are apparent from the
description of the biosolids. Without proper handling, the
pathogens could be a public health hazard, the trace
elements could accumulate to dangerous levels in soils, the
nutrients could find their way info nutrient sensitive waters,
neighbors could suffer from unpleasant odors, and
groundwater could be contaminated. Fortunately, proper
handiing techniques can control these undesirable impacts
making biosolids a valuable soil supplement. Using biosolids
in this way reduces the cost of sewage treatment as it
improves the productivity of the soil.

Regulation of biosolids use serves a dual function, |t protects
the public against any adverse effects from improperly
handled sludge, but it also improves the acceptability of using
a resource that, if improperly handied, can be a health hazard
and a nuisance. |t is important to mention this dual function
because there may be aspects of the regulation of biosolids
use where the regulations may go beyond what is minimally
necessary to protect the public health and safety. Because
individuals and localities are quite reasonably risk averse
about having biosolids applied nearby, these regulations
must take into account that a few serious probiems couid
generate widespread resistance to biosolids use. The
regulations must try {o find a reasonable balance between the
costs of increasing the acceptability of biosclids and the
benefits of expanding the market for their use.

A. Trace element concentrations. Whiie this proposal makes
a number of changes in the regulation of trace elements in
biosolids, the most controversial of these changes is to relax
the maximum allowable concentration of cadmium (Cd) from
21 milligrams per kilogram to 39 mg/kg. This latter figure is
the EPA standard. The reason that this change is
controversial is that there is substantia! disagreement in the
scientific community about whether the new standard
provides a sufficient margin of safety.

Cadmium can be taken up from the soil by plants. Tobacco
is particularly effective at Cd uptake. However, normally this
witl not occur because the normal levels of zinc in the soil will
prevent the Cd from moving into plants. So, if the ratio of
zinc to cadmium in the soil is sufficiently high, then there is
ittle or no hazard posed by the 39 mg/kg standard. Some
expel‘[s1 have argued that in the absence of a test to ensure

H
Personal conversations with Rufus Cheney, USDA, Greg Evanylo, VPL

that the zinc-cadmium ratio is sufficient to immocbilize the
cadmium, then a lower concentration should be used to
provide a prudent margin of safety. The EPA standard doess
not require that the zinc-cadmium ratic be evaluaied.

It is not possible in this context to resolve the scientific
debate over the appropriate standard for cadmium. However,
this debate is not without its economic consequences.

At the present time, there are no treatment facilities in
Virginia that are producing biosolids with cadmium
concentrations at or near the 21 mg/kg limit. Thus, for the
foreseeable future, this concentration limit is not expected to
be binding and has no economic costs associated with it. On
the other hand, there are localities in Virginia that have zing-
cadmium ratios betow that which, at least to some prominent
experts, provides a sufficient margin of safety. And a number
of other states have established significantly lower
concentration limits. Even at the EPA siandard, the experts
seem io agree that the probability of any significant health
effects from cadmium from bigsolids are very low.

Given that a number of localities have shown a reluctance fo
accept the land epplication of biosolids due in part to
concerns about trace element contamination, there is an
argument to be made thal maintaining the lower
concentration fimit would improve the public acceptability of
the biosolids at little or no additional cost. This, in turn, would
lower the cost of land disposal of these residuals. There is
no data on which we can base a judgment about the actual
magnitude of these possible benefits. Thus, we cannot draw
any firm conclusion about the net economic benefits of
changing the cadmium standard. The operators of treatment
facilities have not indicated that they feel that a higher
cadmium standard will hurt the marketability of biosolids.

B. Nutrent runoff. By recyeling the plant nutrients from the
human waste stream, land application of sewage sludge can
help reduce the cost of reducing nutrient flows into Virginia
waters. One potential difficulty with using biosolids as
fertilizer is that some of the nutrients will find their way back
into the water through agricultural runoff. This is true of ail
fertilizer applied to land. This issue will become increasingly
important as greater amounis of nutrienis are removed from
the effluent of sewage treatment works. Much of the nitrogen
and phosphorous not flowing into the water will be
concenfrated in the sludge. This increases both the guantity
of sludge and the concentration of nutrients, especially
phosphorous.

At the current time, the supply of sludge exceeds the
demand. Hence, sewage treatment plants do not generally
charge for the application of tand. The excess supply of
these nutrients leads to a set of economic incenfives that
may work against the goals of nutrient reduction. Since the
farmer gets the plant nuirients for free, there is some
incentive to apply the nuirients at rates that are greater than
those that would be used for commercial fertilizar. In
addition, treatment works face higher costs, the greater the
number of separate sites for land application. Thus, the
POTWs have incentive to apply the greatest possible
amounts to the fewest possible acres, The combination of
these affects could lead to a substantial amount of leakage of
the point source nutrients into nonpoint source runoff.
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One other complicating factor is that the level of the two key
rutrienis supplied by biosolids is determined by the waste
stream and not by the nutrient needs of the crops to which it
iz being applied. In fact, POTWSs using biological nutrient
removal io conirol nutrient effluents will generate sludge that
has higher levels of phosphorous relative to the amount of
nitrogen than is needed in a halanced fedilizer. Since the
binsolids are free, farmers would tend to apply then according
fo the amount of the limiting nutrient, nitrogen. This could
wedl lead to phosphorous buildup in the scil where brosolids
gre being applied.

Phosphorous is not generaily a biologically limiting nutrient in
Chesapsake Bay waters. It is often the limiting nutrient in
fresh water. Therefore, the phosphorous buildup that could
oecur over time is the cause of some concern for the water
guality in lakes and streams in Virginia:

These regulations contain a number of provisions to reduce
the problem of nutrient runoff from land-applied biosolids.
Buffers are required between applied biosolids and nearby
lakes and streams. This requirement may tend to increase
costs of using biosolids by forcing POTWs to contract with
more different landowners for disposal.  Aside from
confracting costs, this may increase the total costs of
transportation and application. Nutrient management experts
vonsulted for this study indicated that the buffer requirements
strike & reasonable balance between the increased costs and
the protection of water quality.

Another resiriction in the regulations, provides that biosolids
should not be applied in the absence of a crop that can make
effeciive use of the nutrients before they pass beyond the
root zone and into the groundwater, or before they contribute
significantly to surface runoff. Like the buffer rules, these
rules will tend to increase contracting, transportation and
application. costs since winter application will be significantly
restricied.  Since the restriction on winter application will
reduce winter demand for sludge, POTWs will have to
consider storing biosolids during the winter or disposing of it
by landfill or incineration. However, the risks to ground and
surface waters from appiication of biosolids on land with no
cover crop are great and appear to justify the increased costs
of the restrictions,

Another set of features that contribute to groundwater
protection are the requirements of the regulation that
application at agronomic rates be done infrequently and,
conversely, that frequent application be at below agronomic
rates.  Combined with the cover-crop restrictions, this
provides substantial protection for ground and surface
waters. There is a potential problem with the buildup of
phosphorus (and subsequent potential for runoff) on parcels
of land where biosolids are applied frequently. The reduction
of monitoring requirements in areas of frequent appiications
will also make it more difficult to assess whether frequent
application is contributing significantly to nutrient runoff.

According to one extension expert in this field, farmers may
tend to discount the nitrogen content of biosolids and
supplement an agronomic application of sludge with nitrogen
fartilizer, This leads to increased nitrogen runoff and
ssepage into groundwater. To help reduce this problem,
Marytand requires a nutrient management plan for land
whare biosoclids are applied.

it is not known at this time whether these additional
precautions would be worth the additional costs. There is
insufficient data to measure the actual pedformance of
nutrient controls where biosolids are applied. As discussed
later, a program of monitoring and evaluation would help
determine whether the controls in this regulation are
appropriate. It is unclear how biosclids application compares
to the application of fertilizer and animal wastes. More
evaluation needs to be done to assess the appropriate mix of
controls on these different sources of nonpoint source
nutrients.

C. Monitoring, enforcement and program evaluation. The
monitering requirements have been relaxed for biosolids
quality from a given generator. For most generators of
biosolids, this is probably not a significant change. First,
many of them will monitor routinely even in the absence of a
regulation, and, second, their sludge fends to be quite
uniform in quality. The reduced monitoring is more important
for a fraction of the plants that may have difficulty controlling
sludge quality either due to the characteristic of the waste
stream entering the plant or due to & lack of management
skill at the facility. The Class Il designation that is being
eliminated in these proposed changes was, at least partiaily,
intended to address problems with quality control. The
elimination of this class and the reduction of self-monitoring
requirements may result in an increase in complaints about
product quality.

Except insofar as this variation in product quality will cause a
public nuisance, heaith threat or contamination of ground or
surface waters, it can be argued that product guality is an
issue that can usually be left to the producers’ trade
association. The trade association has incentive to create a
system of quality enforcement that will protect the
marketability of its product to landowners. The protection of
public health and waters cannot generally be left to trade
associations since they cannot have the same enforcement

powers as state government.

Staff of the Department of Conservation and Recreation have
reported that the problem of enforcing proper application of
bicsolids is getting worse. More, smaller firms are
participating in the appfication industry. This has led to wider
variations in the quality of application. There is very little
monitoring by state agencies of what is actually happening at
application sites. It seems likely that an increase in
enforcement and monitoting efforts would be quite beneficial
for avoiding nuisances and contamination, This would have
the beneficial side effect of improving the marketability of
biosolids and, hence, lowering the costs of sewage treatment.

While it seems likely that the changes proposed in this
regulation will improve the performance of the regulation,
many of the decisions made were done in the absence of
good data about actual performance of various aspects of the
program. The proposal here does not contain a proposal for
evaluating its success that would allow VDH to know whether
the changes have actually improved public health and safety
and environmental guality at a reasonable cost. Some
mention of a program for evaluating the regulation's
performance would ensure that the next set of changes in the
regulation will be based on sound scientific data.
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Businesses and entities affecled. These regulations will
directly affect four groups of entities in the Commonwealth;
sewage treatment works, biosolids brokers, trucking firms
that apply biosolids, and landowners who have biosolids
applied to their land. Indirect effects could be felt by users of
Virginia waters, especially those whose use is affected by
nutrient levels in the water. Also, those living near land
where biosolids are applied or near biosolids storage facilities
may feel some affect from these regulations.

Loczlities particularly affected. These regulations apply to all
localities in the Commonwealth. No localities will receive a
disproportionate share of the benefits nor will pay a
disproportionate share of the costs of this regulation.

Projected impact on employment. This regulation will not
have any measurable affect on employment in Virginia.

Effects on the use and value of private property. If these
regulations change the guality and availability of biosoclids
available to landowners, there could be a marginal change in
the value of owning the land where biosclids are applied.
Also, any changes in the effect of biosolids use on
neighboring landowners may have some affect on land
values. Overall, the impact of the changes in this regulation
on land values should be quite small.

Summary of analysis. The land application of bicsolids
provides significant net benefits to Virginians. it reduces the
cost of sewage treatment and nutrient reduction while
improving soil productivity. Biosolids reuse must be done in
a way that does not impose undue risks to public health,
environmental quality, or the acceptability of the product.
These regulations appear, on balance, to provide a
significant net benefit to the Commonwealth.

There are three areas where some changes may be
warranted to improve the economic performance of the
proposal. First, the impact of accepting the EPA standard for
cadmium in the absence of any consideration of the zinc-
cadmium ratio may have costs associated with it but little or
noe benefits. Second, given the importance of achieving
nitrient reductions in state waters, a program of monitoring
and somewhat enhanced enforcement may be economically
justifiable especially in light of the reduced monitoring
requirements in the regulations. Finally, VDH should monitor
whether the reduced monitoring requirements for biosolids
quality leads to any additional nuisance complaints or
problems with public acceptability of biosolids use.

Agency's Response to the Department of Planning_and
Budget's Economic Impact Analysis: The Department of
Health {VDH) substantially agrees with the Depariment of
Planning and Budget's (DPB) economic impact analysis. The
analysis notes that there is general agreement among
experts and interested parties that, in aggregate, the benefits
of the regulations will exceed the costs. This finding is
reflective of the process for the development of these
regulations; VDH has proceeded carefully and deliberately,
with comments being sought from individuals with economic,
environmental, scientific and public health interests in the
proposed changes. VDH has prepared the following
responses {o the issues discussed in the DPB analysis.

A. Trace element concentrations. There has been some
scientific debate over the appropriate standards for Trace

Element Concentrations, such as cadmium, present in
biosolids. However, the U.S. Environmental Protection
Agency has used extensive risk assessment studies to verify
the 40 CFR Part 503 standards which are based on frequent
applications of biosolids. Thus, the potential for developing
health effects from biosolids contaminants, at levels below
the standard, applied at infrequent intervals is extremely low
to nonexistent. The Trace Element Concentrations for
cadmium, chromium, molybdenum and selenium have been
revised accordingly to provide uniformity between the federal
standards, the standards adopted by the State Water Control
Board and the VDH regulations.

B. Nutrient runoff. The Commonwealth of Virginia is
committed to reducing the amount of nutrients (nitrcgen and
phosphorus) discharged to state waters from both point and
nonpoint sources. The proposed revisions to the regulations
address this issue through clarifications to seasonal
application and site slope restrictions and requirements for
the use of Best Management Practices (BMP's). Nufrient
management is also addressed through clarifications to the
definitions of the agronomic rates specified to prevent
nutrient movement from the hiosolids application site.
Nutrient management recommendations in the form of either
balance sheets or formal plans for additional fertilizer use will
be provided to the farmer.

C. Monitoring, enforcement and program evaluation.
Monitoring frequency may not be a significant factor in the
regulation revisions. Large flow (5 mgd or more) generators
supply approximately 90% of the biosolids land applied in
Virginia.  These larger scale generators have already
developed an extensive baseline of regulaied biosolids
constituent concentrations. These generators typically have
effective pretreatment programs in place to monitor and
control the introduction of regulated contaminants from
industrial sources. Therefore, the quality of biosolids from
current sources is established and reasonably constant.

The issues of surveiliance and enforcement are critical to the
public and local government acceptance of biosolids use and
current land application operations, VDH agrees that the
proper resources should be provided to assure that these
operations are being accomplished in compliance with the
regulations.

The regulations provide for an advisory committee composed
of a broad representation of stakeholders. This committee
has been established and meets on a regular basis. In fact,
the proposed revisions were thoroughly evaluated by this
committee. VDH believes that this committee is the proper
forum to evaluate whether or not the regulations are
perceived to provide for public health protection, while
maintaining environmental quality at a reasonable cost. The
advisory committee will also provide recommendations for
future changes to the regulations based on these regular
evaluations of scientific data and public acceptance of
biosolids use.

D. Land values. Extensive studies have verified that
biosolids use by land application will improve soit productivity
and actually improve crop yields. Thus, biosclids use can
improve the appearance of farmland and forest while
reducing the erosion potential. Biosolids used for land
reclamation purposes can help establish vegetative cover on
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barren sites. Thus, biosolids can enhance the aesthetics of
land that could not be economically maintained by other
management practices. The trade off for land value involves
short term assthetic problems, such as odors, compared to
long term site improvements that should improve land vaiues.
Daspite the scientifically unsupported fears that biosolids
may contain hazardous wastes, land application of biosolids
has actually improved land values on many Virginia farms
over the past 16 years.

Surnmary:

The Bipsolids Use Regulations provide the means fo
profect public health from improper and unregulated
disposal of sewage and sewage sludge.

in response to concems expressed by one municipality
and other interested parties, cerlain issues were referred
to the Regulations Advisory Commiltee, a standing
commiftee  including  represenfatives  of  local
govemmenis and private interests.  The proposed
amendments reflect the recommendations of the
advisory commiltee by updating and revising the
fechnical standards confained in fthe previous
reguiations, and also provide for issuance of Virginia
Department of Health {(VDH) construction and operation
permits by the State Health Commissioner.

Additional amendments are being proposed in response
to the public comments received since the July 10, 1895,
Virginia Register notice requesting additional comments
on cerfain provisions of the regulfations. These proposed
amendments address three frace element concentration
values and the requirements for reporting on the
distribution and marketing of exceptional quality
biosolids. Other proposed amendments involve fand
application rates, monitoring frequency, submission of
reports, modifying state permit application forms, and
Class i treatment issues.

The proposed amendments also reflect
recormmendations  from the Virginia Depariment of
Conservation and Recrealion conceming slope
firnitations and seasonal application restrictions.

12 VAC 5-585-10. Definitions.

A. Unless otherwise specified, for the purpose of these
Biosclids Use Regulations, the following words and terms
shall have the following meanings unless the context clearly
indicates otherwise:

"Biosolids" means a sewage sludge that has received an
established treatment for required pathogen control and is
treated or managed to reduce vector attraction to a
sztisfactory level and contains acceptable levels of pollutants,
such that it is acceptable for use for land application,
marketing or distribution in accordance with these-regulations
ihis chapfer.

"Beard” means the State Board of Health.

“‘Cerfificafe” means a permit issued by the State Water
Control Board in accordance with 9 VAC 25-30-10 et seq.

"Commissioner” means the State Health Commissioner.

"Critical areas/waters" means areas/waters in proximity to
shellfish waters, a public water supply, recreation or other
waters where health or water quality concerns are identified
by the Department or the State Water Control Board.

"Conventional design” means the designs for unit
operations ({treatment system component) or specific
equipment that has been in satisfactory operation for a period
of one year or more, for which adequate operational
information has been submitted to the division to verify that
the unit operation or equipment s designed in substantial

compliance with these-regulations this chapfer.
"Department” means the State Department of Health.

"Discharge” means (when used without qualification)
discharge of pollutant or any addition of any pollutant or
combination of pollutants to State waters or waters of the
contiguous zone or ocean other than discharge from a vessel
or other floating craft when being used as a means of
transportation.

"Division” means the Division of Wastewater Engineering
of the Office of Water Programs, the administrative unit
responsible for implementing these regulations.

"Effiuent limitations” means schedules of compliance,
prohibitions, permit requirements, established under state or
federal law for control of sewage discharges.

"Excepiional quality biosolids" means biosolids that have
received an established level of treatment for pathogen
control and vector aftraction reduction and contain known
levels of pollutants, such that they may be marketed or
distributed for public use in accordance with these

regulations this chapter.

"Facilities” means processes, equipment, storage devices
and dedicated sites, located or operated separately from &
treatment works, utilized for sewage sludge management,
including but not fimited to, handling, treatment, transport and
storage of biosolids.

"Field office” means the Environmental Engineering Field
Office of the Office of Water Programs through which the
division implements its field operations.

"Industrial wasfes” means liquid or other wastes resulting
from any process of industry, manufacture, trade or business,
or from the development of any natural resources.

"Land application” means the distribution of efther treated
wastewater of acceptable quality, referred to as effluent, or
supernatant from biosolids use facilities, or stabilized sewage
sludge of acceptable quality, referred to as biosolids, upon, or
insertion into, the land with a uniform application rate for the
purpose of utilization, assimilation or pollutant removal. Bulk
disposal of stabilized sludge in a confined area, such as in
landfills, is not land application. Sites approved for land
application of biosolids or supematant in accordance with this
chapter are not to be considered to be {reatment works.

"Manual” and "manual of practice” means Rart{H—ofthe
Bisselids- Use-Regulatiens the provisions of Part Hl (12 VAC
5-585-420 et seq.) of this chapter.
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"Operate” means the act of making a decision on one's
own volition (i) to place into or take cut of service a unit
process or unit processes or (i) to make or cause
adjustments in the operation of a unit process or unit
processes at a treatment works.

"Owner"” means the Commonwealth or any of its political
subdivision including sanitary districts, sanitation district
commissions and authorities, federal agencigs, any
individual, any group of individuals acting individually or as a
group, or any public or private institution, corporation,
company, partnership, firm or association which owns or
praposes lo own a sewerage system or freatment works.

"Permit” means an authorization granted by the
commissioner to consfruct, or operate, facilities and specific
sites utilized for biosolids management, inciuding land
application, marketing and distribution of biosolids.

"Pollutant” means any substance, radioactive material, or
waste heat which causes or contributes to, or may cause or
contribute to, pollution.

"Pollution” means such alteration of the physical, chemical
or biological properties of any state waters as will, or is likely
to, create a nuisance or render such waters (i) harmful or
detrimental or injurious to the public health, safety or welfare,
or to the health of animals, fish or aquatic life; (i) unsuitabie
with reasonable treatment for use as present or possible
future sources of public water supply; or (i) unsuitable for
recreational, commercial, industrial, agricultural or for other
reasonable uses; provided that. (a) an alteration of the
physical, chemical or biological property of state waters, or a
discharge or a deposit of sewage, industrial wastes or other
wastes to state waters by any owner which by itself is not
sufficient to cause pollution, but which, in combination with
such alteration of, or discharge or deposit to state waters by
other owners, is sufficient to cause pollution; (b) the
discharge of untreated sewage by any owner intoc state
waters; and (c) contributing to the contravention of standards
of water quality duly established by the State Water Control
Board are "pollution" for the terms and purposes of this
chapter.

"Primary sludge” means sewage sludge removed from
primary settiing tanks that is readily thickened by gravity
thickeners.

"Process” means a system, or an arrangement of
equipment or other devices such that a waste material can be
subsequently treated to remove pollutants, including, but not
limited to, a treatment works or portions thereof,

"Seftled sewage" is effluent from a basin in which sewage
is held or remains in quiescent conditions for 12 hours or
more and the residual sewage sludge is not reintroduced to
the effiuent foilowing the holding period. Sewage flows not in
canformance with these conditions providing settled sewage
shall be defined as nonsettled sewage.

"Sewage"” means the water-carried and nonwater-carried
hurman excrement, kitchen, laundry, shower, bath or lavatory
wastes, separately or together with such underground,
surface, storm and other water and liguid industrial wastes as
may be present from residences, buildings, vehicles,
industrial establishments or other places.

“Sewage sludge" or "sludge” means any solid, semisolid,
or liguid residues which contain materials removed from
municipal or domestic wastewater during treatment including
primary and secondary residues, Other residuals or solid
wastes consisting of materizls collected and removed by
sewage trealment, septage and poriable ftoilet wastes are
also included in this definition. Liouid sludge contains less
than 15% dry residue by weight. Dewatered sludge contains
156% or more dry residue by weight. The fiquid obfained from
separation of suspended mafter during siudge freatment or
storage is referred to as supemafant.

"Shall" means a mandatory requirernent.
"Should” means a recommendation.

"Sludge management” means the treatment, handling,
transportation, use, distribution or disposal of sewage siudge,

*State waters” means all water, on the surface and under
the ground, wholly or partiaily within, or bordering the state or
within its jurisdiction.

"Substantial compliance” means designs that do not
exactly conform to the guidelines set forth in Part ill as
contained in documenis submitted pursuant to 12 VAC 5-
585-130 but whose consiruction will not substantially affect
health considerations or performance of the sewerage
system or treatment works,

"Surface waters” means (i) all waters which are currently
used, were used in the past, or may he suscepiible to use in
interstate or foreign commerce, including 2!l waters which are
subject to the ebb and flow of the tide; (i} all interstate
waters, including interstate "wetlands" ; (i} ali other waters
such as intrastate lakes, rivers, streams (including
intermittent streams), mudflats, sandflats, "wetland,” sloughs,
prairie potholes, wet meadows, playa lakes, or natural ponds
the use, degradation, or destruction of which would affect or
could affect interstate or foreign commerce including any
such waters: (a) which are or could be used by interstate or
travelers for recreational or other purposes, (b) from which
fish or shellfish are or could be taken and sold in interstate or
foreign commerce, or {C) which are used or could be used for
industrial purposes by industries in interstate commerce; (iv)
all impoundments of waters otherwise defined as waters of
the United States under this definition; (v) tributaries of
waters identified in clauses (i) through (iv) of this definition;
(vi) the territorial sea; and (vii} "wetlands” adjacent to waiers
(other than waters that are themselves weilands) identified in
clauses (i) through {vi} of this definition.

"Toxic poliutant” means any agent or material including,
but not limited to, those listed under Section 307(s) of the
Clean Water Act which after discharge will, on the basis of
available information, cause toxicity.

"Toxicity” means the inherent potential or capacity of a
material to cause adverse effects in a living organism,
including acute or chronic effects to aquatic life, detrimental
effects on human heaith or cother adverse environmental
effects.

"Treatment works"” means any device or system used in the
storage, treatment, disposal or reclamation of sewage or
combinations of sewage and industrial wastes, including but
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not limijed to pumping, power and other equipment and their
appuntenancas, septic tanks and any works, including land,
that are or will be (i) an integral part of the treatment process
or (i) used for ultimate disposal of residues or effiuents
resulting from such treatment. "Treatment works" does not
include bicsolids use on privately owned agriculfural land.

"Jse” means to manage or recycle a processed waste
product in @ manner 50 as to derive a measurable benefit as
a result of such management.

"Variance" means any mechanism or provision which
aflows a conditional approval based on a waiver of specific
regulations to a specific owner relative to a specific situation
under docurented conditions for a specified time period.

“Waler quality standards” means the narrative statements
for general reguirements and numeric limits for specific
reguirements that describe the water quality necessary to
meat and maintain reasonable and beneficial uses. Such
standards are established by the State Water Control Board
under § 62.1-44.15(3a) of the Code of Virginia.

B. Generally used technical terms not defined in
subsection A of this section shall be defined in accordance
with "Glossary - Water and Wastewater Controt Engineering”
published by American Public Heaith Association (APHA),
American Society of Civil Engineers (ASCE), American Water
Waorks Association (AWWA), and Water Pollution Control
Federation (WPCF).

12 VAC 5-585-20.
Process Act.

Compliance with the Administrative

The provisions of the Virginia Administrative Process Act,
Chapter 1.1:1 (§ 9-6.14:1 et seq.) of Title 9 of the Code of
Virginia, and Tifle 32.1 of the Code of Virginia govern the
adoption and enforcement of these-vegulatiens this chapfer.
Al procedures outlined below are in addition to, or in
compliance with, the requirements of that Act.

12 VAC 5-585-30. Powers and procedures of regulations
not exclusive.

The board reserves the right to utilize any lawful procedure

far the enforcement of these-regulatiens this chapter.
t2 VAC 5-585-70. Enforcement of regulations.

A, Al biosolids use facilities shall be constructed and
onerated In compliance with the requirements as set forth in

thoseregulations this chapfer.

B. MNotice. Whenever the commissioner has reason to
believe that a violation of Title 32.1 of the Code of Virginia or
of any ef-these—reguiations provisions of this chapter has
occurred of is occurring, the division shall so notify the
alleged violator. Such notice shall be: (i) in writing, with a
raguest to the owner to respond by providing any pertinent
information on this issue they may wish; (i) cite the statute,
regudation or regulations that are allegedly being viclated;
and (i) state the facts which form the basis for believing that
the viclation has occurred or is occurring. Such notification is
not an official finding or case decision nor an adjudication,
but may be accompanied by a request that certain corrective
action be taken,

C. Orders. Pursuant to § 32.1-26 of the Code of Virginia,
the commissioner may issue orders {o require any owner to
comply with the provisions of Title 32.1 of the Code of

Virginia or these—vegulations fhe provisions of this chapfer.
The order may require:

1. The immediate cessation or correction of the
violation;

2. The acquisition or use of additional equipment,
supplies or personnel to ensure that the violation does
not recur;

3. The submission of a plan to prevent future violations;
4. The submission of an application for a variance;

5. Any other corrective aciion deemed necessary for
proper compliance with the-regulations this chapfer, or

8. Evaluation and approval, if appropriate, of the
required submissions.

D. Compliance. The commissioner may act as the agent
of the board to enforce all effective orders and these
regulations this chapter. Should any owner fail to comply
with any effective order or these-regulations this chapfer, the
commissioner may:

1. Institute a proceeding to revoke the owner's permit in
accordance with 12 VAC 5-585-220;

2. Request the attorney for the Commonwealfth to bring
a criminal action;

3. Request the Attorney General to bring an action for
civil penalty, injunction, or other appropriate remedy, or

4. Do any combination of the above.

E. Nothing in this section shall prevent the commissioner
or the division from taking actions to obtain compliance with
permit requirements prior to issuing an order, or from making
efforts to obtain voluntary compliance through conference,
warning. or other appropriaté means.

12 VAC 5-585-130. Permits.

No owner shall cause or allow the construction, expansion,
or modification of facilities necessary for biosolids use except
in compliance with a written construction permit from the
commissioner unless as otherwise provided for by these
regulations this chapter. Furthermore, no owner shall cause
or allow any facilities or land application sites employed for
biosclids use to be operated except in compliance with a
written operation permit issued by the commissioner which
authorizes the operation of the facilities or fand application
sites unless otherwise provided for by these regulatiens this
chapter. Conditions may be imposed on the issuance of any
permit, and construction, medification, or operation shall be in
compliance with these conditions.

As described in this section, the requirement to formally
obtain a construction permit or an operation permit, or both,
through the provisions of this chapter is waived for land
application sites meeting the operational restrictions specified
in subdivision 1 or 2 of 12 VAC 5-585-320, or those sites
utilized entirely for research projects with approved
monitoring programs.
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in order to gualify for a permit waiver for biosolids use, the
permittee or owner must file with the division an application or
a letter of intent to construct or operate such a system as
described above. The letter shall be filed at least 30 days
prior to the time that granting of such a waiver would be
required to initiate construction or operation. The letter shall
contain a brief descripion of. (i) the proposed use of
biosolids, including land application, marketing or distribution;
(i) applicable management practices; (i) methods for
transporting and handling; and (iv) the location of the
proposed biosolids use. If after review of the application or
letter, a determination is made by the commissioner that it is
not in the best interest of public health to waive the permit
requirements of theseregulations this chapfer, the owner will
be so notified and will be required to obtain the applicable
construction or operation permits, The procedure for
issuance of a land application operation permit is described
in 12 VAC 5-585-200.

12 VAC 5-585-140. Procedure for
construction or operation permit.

obtaining a

A. Construction or operation permits are issued by the
commissioner, but all requests for a construction or operation
permit shall be directed initially to the field office which serves
the area where the facility or land application sites are
located. The procedure for obtaining the permit includes one
or more of the following steps; (i) the submission of a permit
application, inctuding the applicable information in i
A-and-B Parts 1V (12 VAC 5-585-620 et seq.} and V (12 VAC
5-585-650 et seq.) of this chapter and subsection H of this
section; (i)} a preliminary engineering conference; (i) the
establishment of site specific management practices and
operation restrictions; (iv) notification of local government and
public participation; (v} receipt of comments from all involved
agencies as requested by the division; (vi) the submission of
final documents including an operation plan, or a sludge
management plan. A formal technical evaluation involving a
detailed engineering analysis of plans, reporis and other
design documents submitted n support of a permit
application for biosolids use may be required for issuance of
a construction permit. A formal technical evaluation may be
waived following a review of the permit application or the
preliminary engineering proposal, provided that the owner's
consulfant submits a statement that the design and system
operation will meet the reguirements established herein.

B. All applications shall be submitted on a form provided
by the division and shall be submitted by the owner or
authorized agent to the appropriate field office. An
application for a construction or operation permit shall be
accompanied by notification that local government will issue
necessary approvals in accordance with theseregulations
this chapter. An application for a construction permit for
facilities will not be considered complete until evidence is
submitted that an appropriate certificate (draft permit} has
been issued or is not required, by the State Water Control
Board in accordance with § 62.1-44.19 of the Code of
Virginia. The owner will be notified by the division if a
technical evaluation of preliminary or final design documents
is required following the preliminary engineering conference,
if held. Subsections C through G of this section and 12 VAC
5-585-150 through 12 VAC 5-585-190 would not apply to land
application operation permit issuance.

C. A preliminary conference with the appropriate field
office engineering staff may be held fo establish the
requirements for submission of the information necessary for
a determination by the commissioner relating to the issuance
of a construction permit. The applicant or consultant shall be
prepared to set forth any biosolids use problems and the
proposed solution in such & manner as to support the
conclusions and recommendations presented at this meeting.
A preliminary engineering proposal may be submitted prior to,
during, or following the preliminary conference.

D. The objective and content of a preliminary engineering
proposal are described in this subsection.

1. The objective is to facilitaie a determinalion by the
commissioner whether or not the proposed design
selected by the owner requires submission of design
documents for a formal technical evaluation to establish
that the following standards will be reliably met by
operation of the facility or system: (i) compliance with
requirements established by the State Water Control
Board, and (i) conformance with applicable minimum
requirements established by these regulations fhis
chapter, in order that a construction permit be issuved.

2. The preliminary engineering proposal when submitted
for evaluation shall consist of an engineering report and
preliminary plans which shall contain the necessary data
to poriray the biosolids use problem(s) and solution(s).
The requirement for a complete preliminary engineering
proposal for small flow or minor projects {(generaior
design fiow less than one mgd) can be waived by the
division in lieu of a letter from the owner's engineer
summarizing the agreements reached at the preliminary
engineering conference. For all proposals involving
facilities, whether new or upgraded, the engineer shall
make an evaluation of the flood potential at the proposed
site(s), using available data and sound hydrolegic
principles. |f a flood potential is indicated, the flood plain
boundaries shall be delineated on a site map, showing
its relation to the proposed facility(ies) and actions
proposed to comply with acceptable management
practices.

E. Construction plans for facilities for which a technical
evaluation is required, shail provide the information
necessary to determine that the final plans, specifications
and other documents satisfy (i) requirements established by
these regulations this chapfer and the applicable engineering
standards of practice and (i) the minimum reguirements and
limiting factors established in the owners approved
preiiminary engineering proposal.

Plans submitted for technical evaluation of facilities,
including substantial modifications (new location of storage
on site, or increasing design capacity by more than 20%)
from that previously approved shall ideniify the proposed
locations, management practices, biosolids sources,
treatment and quality information as reguired.  For new
construction, the plan shail include sufficient topographic
features to indicate its location relative to streams and other
land use facilities, as reguired. The forms of land use
(commergial, residential, and agricultural  existing or
proposed) buffer zones and access conirols, for the near
future, surrounding the proposed biosolids use facilities must
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be indicated. Existing buildings and their type of use within
200 fest of the new site shall be adequately described, e.g.,
by means of topographic maps, aerial photos, drawings, etc.

Facility closure plans shall address the following

information as a minimum;

1. Residual wastewater and sludge treatment, removal
and final disposition.

2. Removal of structures, equipment, piping and
appurienances,

3. Site grading and erosion and sediment control.
4. Restoration of site vegetation and access control.
5. Proposed land use (post-closure) of site,

F. Complete technical specifications for the construction of
facilities and all appurtenances are to accompany the plans
submitted for technical evailuation.  The specifications
accompanying construction drawings shall include, but not be
limited to, all construction information not shown on the
drawings which is necessary to inform the contractor in detail
of the design requirement as to the quality of materials and
workimanship and fabrication of the facilities. Also, the type,
size, strength, operating characteristics and rating of
equipment and construction materials shall be identified as
necessary, including (i) machinery, pumps, valves, piping,
and jointing of pipe, electrical apparatus, and operating tools;
{y special additive materials such as paper, wood, stone,
gsand, gravel and combinations of additive materials; (iii)
miscellaneous appurtenances utilized; (iv) chemicals
required. Specifications shall address instructions for testing
materials and egquipment as necessary to meet design
requirements and standards of practice; and shall describe
operating tests for the completed facilities and component
units. Specifications shall be submitted to the division in an
acceptable number. The title page shall bear the originai
signature of the appropriately registered professional who
prepared the specifications or under whose direct supervision
the specifications were prepared.

G. Operation and maintenance manuals prepared for
facilities shall be submitted for technical evaluation and
approval when requested by the division if requested.
iaznuals for new construction or revised pages for existing
but modified (upgrades) facilities submitted to the division for
avaluation will be processed as follows:

1. Copies of the manual shall be submitted to the
dgivision in the number specified. An evaluation will not
commence untit the applicant has submiited all
necessary information (see Pant IV, 12 VAC 5-585-620 et
sed.).

2. The division will evaiuate the technical contents of the
manual and will notify the owner (and manual preparer if
appropriate} of any necessary revisions to the manual.
The owner is responsible for ensuring that the required
revisions are made and submiited to the division.

3. The manual contents will be evaluated for compliance
with theseregulations this chapler and the State\Water
Cenirob-Board's Department of Environmental Quality's
permii regulations and the owner notified of the

commissioner's approval or disapproval following receipt
of a complete manual.

One copy of the approved manual will be stamped by the
division and returned to the owner. If the manual is
disapproved, the owner will be notified of conditions, i
any, which must be satisfied for approval. The owner will
be responsibie for ensuring that such conditions are
satisfied in accordance with the operation permit.

4. If the commissioner determines that substantial
revisions to the manual are required, the division will
send a lefter to the owner and manual preparer, outlining
the necessary revisions and requesting submission of
the revised manual within 60 days. Revised manuals
constitute a resubmittal.

5. Any deviations from the approved manual affecting
the minimum elements reguired by the operation permit

must be approved in accordance with these—regulations

this chapter before any such changes are made.

H. The scope and purpose, requirements, and submission
and approval of sludge management plans or operational
plans are described in this subsection.

1. The general purpose of these plans is to facilitate a
determination by the commissioner that the management
or operational plan developed by the owner presents the
necessary technical guidance and  regulatory
requirements to facilitate the proper management of
sewage sludge including use of biosolids, for both
normal conditions and generaily anficipated adverse
conditions.  The plan should be develgped as a
reference document, being as brief as possible while
presenting the information in a clear, concise and readily
accessible manner. The plan should be directed toward
the management option(s) for biosolids use selected for
the treatment works. The plan shall address methods of
controlling and monitoring the quality of sludge by the
owner and the means of use of biosolids developed from
that sludge by the owner or his agent (Part IV, 72 VAC 5-
585-620 ef seq.).

2, Complete sludge management plans or operational
plans shall be submitted for ali biosolids use activities, by
the owner, or owner's agent except as noted in 12 VAC
5-585-130. The plan shall contain the elements required
by applicabie sections of this chapter (Part IV, 12 VAC 5-
585-620 et seq.).

3. Submission and approval of sludge management
plans or operationatl plans involving the land application
of biosolids shall be done in accordance with 12 VAC 5-
585-150 or 12 VAGC 5-585-240, as applicable.
Submission and approval procedures for all other plans
are as follows:

a. Three copies of the final siudge management plan
or operational plan shall be submitted fto the
appropriate field office. The technical evaluation of the
plan will not commence untit the applicant has
submitted all necessary information.

b. Upon receipt of comments or no response by
contacted agencies the division will complete the
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evaluation of the plan and the commissioner will
approve or ' disapprove the plan as technically
adequate.

c. The commissioner will approve the plan if it is
determined to be in substantial compliance with Part ill
(12 VAC 5-585-420 et seq.) of the regulations fhis
chapter and biosolids use will be in compliance with
Part It {12 VAC 5-585-280 et seq.) of thre—reguiations
this chapter. If the commissioner determines that
substantial revision to the plan is required, the division
shall send a letter to the owner and plan preparer,
outlining the necessary revision and requesting
submission of a revised plan within 60 days. A revised
plan constitutes a resubmittal.

d. One copy of the approved plan wili be stamped by
the division and returned to the owner. If the plan is
disapproved, the owner will be notified of conditions, if
any, which must be satisfied.

12 VAC 5-585-170. Issuance of the construction permit.

Upocn approval of the proposed design, including submitted
plans and specifications, the commissioner will issue a
construction permit to the owner to consfruct or modify
biosolids use facilities in accordance with the approved
design and submitted plans, specifications and other design
documents (Part V, 12 VAC 5-585-650 et seq.).

12 VAC 5-585-190. Information required upon completion
of construction.

A. Upon completion of the construction or modification of
the biosolids use facilities the owner shall submit to the
division a statement signed by an appropriate professional
stating that the biosolids use facilities were completed in
accordance with the approved plans, specifications and other
design documents or revised only in accordance with the
provisions of these-regulations this chapter. This statement
is called a Statement of Completion of Construction and shall
be based upon inspections of the biosolids use facilities
during and after construction or modifications that are
adequate to ensure the truth of the statement.

B. The owner shall contact the division and request that a
final inspection of the completed construction be made so
that either a conditional, or a final, operation permit can be
issued, within 30 days after placing a new or modified
biosolids use facilities into operation. The division shall be
provided with any required performance test results prior to
issuance of the final operating permit.

C. A closure plan should be submitted with or prior to the
statement of completion of construction in accordance with
12 VAC 5-585-140 D 2.

12 VAC 5-585-200. Issuance of the operation permit;
facilities; land application.

A.  Upon completion of the department's technical
evaluation of the sludge management plan, or operation plan
and receipt of a construction completion statement if
appropriate, the commissioner may issue a final operation
permit (Parts IV and V). However, the commissioner may
delay the granting of the final permit pending inspection, or

satisfactory evaluation of test results, to ensure that
construction work has been satisfactorily completed or that
sludge treatment is satisfactory for biosolids use. A
conditional operation permit may be issued specifying final
approval conditions, with specific fime periods, for completion
of unfinished work, submission of test results, operations and
maintenance manual, sludge management plans, or other
appropriate items. The commissioner may issue a
conditional operation permit to owners of facilities for which
required information, such as the Statement of Completion of
Construction, has not been received. Such permits will
contain appropriate conditions requiring the completion of
any unfinished or incomplete work including approvai of a
closure plan and subsequent submission of the Statement of
Completion of Construction.

B. Upon completion of the department's technical
evaluation of the sludge management plan, or operation plan
and site-specific information on the proposed land application
sites, the commissioner may issue final operation permits
(Parts IV and V}. After a land application operation permit is
issued, new land application sites, new biosolids sources and
routine storage facilities can be added to the land application
operation permit through a permit modification approved by
the division. A separate land application operation permit will
be issued for each political jurisdiction {county or city) where
fand application is to be undertaken.

12 VAC 5-585-210. Amendment or reissuance of permits.

The commissioner may amend or reissue a permit where
there is a change in the approved biosolids management
practices, biosolids treatment, or the source of biosolids at
the permitted location, or for any other cause incident to the
pratection of the public health, provided notice is given to the
owner, and, if one is required, a hearing held in accordance
with the provisions of 12 VAC 5-585-120. Permits iSsued as
described in theseregulations this chapter will remain valid
for a period of five years following issuance unless otherwise
provided. Permit holders should request permit reissuance in
a letter forwarded to the commissioner approximately 90 days
or more prior to the expiration date of the permit.

12 VAC 5-585-220. Revocation or suspension of a permit.

A. The commissioner may suspend or revcke a permit in
accordance with the Administrative Process Act.

B. Reasons for revoking permits include:
1. Failure to comply with the conditions of the permit. |

2. Violation of Title 32.1 of the Code of Virginia or of any

ofthese regulations provisions of this chapter from which
no variance or exemption has been granted.

3. Change in ownership.
4. Abandonment of the facilities.

5. Any of the grounds specified in § 32.1-174 of the
Code of Virginia.

C. When revoking or
commissioner shall:

suspending permits  the

1. Send a written notice of intent to suspend or revoke
by certified mail to the last known address of the permit
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holder. The nolice shall state the reasons for the
proposed suspension of revocation of the permit and
shall give the time and place of the hearing and the
authority under which the commissioner proposes to act.

2. Give at least 30 days advarnice notice of the hearing.

D. - Owners who are given notice of intent to revoke or
suspend their permits have a right to a hearing as specified in
12 VAC 5-585-120.

12 VAC 5-585-240. Applications for nondischarging
treatment works or sludge management facilities not
governed by the sewage handiing and disposal
regulations.

A A permit application submitted by an owner or cwner's
agent shall contain complete information in accordance with
this chapter. This information is to be provided by completion
and submission of two copies of the appropriate application
form{s) and applicable sections of Appendbc-A Part 1V to the
appropriate field office. Applications can be obtained from
any field office.

B. The operational plan for the facilities must address the
special conditions for the technical operational, monitoring,
and reporting reguirements that the applicant must satisfy. A
construction permit and an operation permit shail be obtained
in accordance with this chapter for construction of the
facilities.  Approval of the operational plan constitutes
issuance of an operation permit.  Operation of the facilities
may not proceed until the owner is notified by the division.

12 VAC 5-585-250, Compliance with Part l {Operational
Regulations) of the regulations this chapter.

Cerlificates issued by the Department of Environmental
Guality under the authority of the State Water Control Board
(including approved sludge management plans) prior to
January 25, 1995, shall continue in force until expired,
reissued, amended, or terminated in accordance with the
cerfificate or this chapter. All owners holding Virginia
Pcliution Abatement Permits as of January 25, 1995, shall
submit an application for an operation permit in accordance
with thess—regulations (his chapler within 180 days before the
date of expiration of certificates issued prior to January 25,
1995, or at the time of any modification request submitted
after January 25, 1995, or within 180 days of adoption of this
chapter, whichever is later. Al owners of biosolids use
facilites shall comply with the applicable requirements set
forth in the operational regulations except as provided in
accordance with 12 VAC 5-585-130. Any owner may request
technical assistance from the division to implement corrective
action.

12 VAC 5-585-280. Compliance with Part Il (Manual of
Practice) of theregulations this chapter.

The design guidelines set forth in Part 1l of this chapter
specify minimum standards for biosolids use for land
application, marketing and distribution, including biosolids
quality and site specific management practices. Compliance
with Part 1l of this chapter wili not be required for facilities not
including land application, distribution, or marketing, which
have received the approval of the comimissioner and the
State Water Control Board and for which operation has

commenced as of January 25, 1995. Such operation of
facilities is deemed to be commenced upon approval of a
complete application for a permit or ceriificate. However, the
commissioner may impose standards and requirements
which are more stringent than those contained in Part Il of
this chapter when required to protect public health or prevent
nuisance conditions from developing either within critical
areas, or when special conditions develop prior to or during
biosolids use operations. Conformance to local land use
zoning and planning should be resoclved between the local
government and the facility owner or permit holder.
Applications submitted for facilities must demonstrate that the
facility and biosolids use management practices will
adequately safeguard public health and will comply with the
certificate and permit requirements, as appropriate.
Submissions which are in substantial compliance with Part il
of this chapter and comply with any additional requirements
as noted above will be approved. Justification for biosolid
use proposals may be required for those portions of the
submitted proposal which differ from these criteria. The
owner or owners agent shall identify and justify
noncompliance with specific standards or "shall" criteria
which the division identifies, or the applicant, in his judgment,
believes to be substantial in nature. The division may
request changes in designs which are not in substantial
compliance with Part Il of this chapter and which are not
adequately justified by the applicant. The fact that significant
work was accomplished on a specific permit application prior
to adoption of this chapter shall be a consideration when
evaluating applications.

12 VAC 5-585-280.
testing program.

Minimum biosclids sampling and

A. Sampling and testing methods shall conform to current
United States Environmental Protection Agency (EPA)
guidelines establishing test procedures for analysis of
pollutants or other EPA approved methods.

B. Either the operation and maintenance manual, sludge
management plan, or operational plan shall contain a specific
testing schedule. The testing schedule shall include
minimum tests and their frequencies as required to monitor
the facility in accordance with the appropriate certificate and

the operating permit issued under these—regulations fhis
chapter.

C. The following sampling instructions shall be followed

when collecting samples as required by these-regulations this
chapter,

1. Raw sewage or sludge samples are 1o be collected
prior to the treatment process unit operations.

2. Final treated samples are to be taken at a point
following appropriate unit operations in the treatment
process. An evaluation of biosolids treatment may
require monitoring of fecal coliform levels in the treated
sludge.

3. Compositing of samples shall be in accordance with
the treatment works operation and maintenance manual.
Composite samples of sludge shall consist of grab
samples taken at the specified minimum frequency and
should be combined in proportion to flow. Greater
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frequency of grab sampling may be desirable where
abnormal variation in waste strength occurs. Automatic
flow proportional samplers are considered a valid
sampling method.

12 VAC 5.585-300, Records,

The owner shall maintain records on the biosolids use
operation and laboratory testing. The records shall be
available for review by division and field office staff during
inspections at reasonable times. Any records of monitoring
activities and results shall include at ieast the following for all
samples:

1. The date,
measurements;

place and time of sampling or

2. Individual who performed the process sampling or
measurements;

3. The date analysis was performed,;

4. Individual that performed laboratory analysis;
5. The analytical techniques/methods used; and
6. The results of such analysis.

The owner shall normally maintain monitoring records for a
minimum of three five years. This period of retention may be
extended during the course of any unresolved litigation
regarding the discharge of pollutants at the request of the
commissioner.

Monitoring records may include: (i} process control
adjustments and results; (ji} all printed charts and graphic
recordings for continuous monitaring; (i) appropriate
instrumentation, calibration and maintenance records.

12 VAC 5-585-320. Additional monitoring, reporting and
recording requirements for sewage sludge and residual
solids management.

Either the Operation and Maintenance Manual, sludge
management plan, or operational plan shall contain a
schedule of required minimum tests and their frequency to be
conducted for the sewage sludge and biosolids management
system and shall also contain necessary information to
document sewage sludge and biosolids quality. Such test
schedule information should include instructions for recording
and reporting. Monitoring, reporting and recording
requirements for sewage sludge and biosolids quality control
shall be in accordance with the sludge management plan, or
operation plan in accordance with 12 VAC 5-585-140 H. The
record keeping and reporting requirements for sewage sludge
and biosolids management contained in the treatment works
Operation and Maintenance Manual shall apply to all
application sites, regardless of size or frequency of
application. However, the requirements relative to
monitoring, reporting and recording of site specific soils and
monitoring, reporting and recording of ground water and
surface water are not applicable for any site which meets
either of the following criteria:

1. Whenever exceptional quality biosclids are marketed
and distributed with a label or identification information
which specifies proper guality information and describes
how agronomic rates are to be determined. Also,

whenever Class | treated biosolids are land applied so
that: (i) the annual loading rate will not result in annual
maximum loading rates in excess of those specified in
Table 9; (ii) applied biosolids will meet vector atiraction
requirements; (iii) the amount of nutrients applied does
not exceed the total crop needs or agronomic loading
rate; {iv) no additional biosolids are applied for at least
five years, or the biosolids are applied to land maintained
only as pasture or hay land for five vears following the
last application of biosolids and the nutrient loading rate
does not exceed 70% of the annual total crop needs of
the grass or hay cover (Tables A-2 and 11).

2. Whenever the application site area for biosolids
processed by Class | or Il treatment is no larger than 10
acres and is isolated {2,000 feet or more separation
distance) from other sites receiving applications of
biosolids within three years of the time biosolids are
applied to the identified site and the necessary vector
attraction requirements are met.

The division may recommend that specified site specific
monitoring be performed by the holder of the permit for any
biosolids land application practice, regardless of frequency of
application or size of the application area. Such
recommendations will occur in  situations in  which
groundwater contamination, surface runoff, soil toxicity,
health hazards or nuisance conditions are identified as an
existing problem or documented as a potential problem as a
result of biosolids use operations. Article 2 (12 VAC 5-585-
460 ef seq.} of Part Il of these—regulations this chapfer shall
apply in full whether or not a monitoring waiver provision is
applicable.

12 VAC 5-585-340. Contents.

The manual shall contain the testing and reporting

elements required by these-regulations this chapter. In
addition, for information and guidance purposes, the manual
should contain additional schedules which supplement these
required schedules.

12 VAC 5-585-370. Biosolids monitoring/reporting.
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A, Monitoring biosolids quality shall be performed as
required for permit compliance. Monitoring frequency shall
be sufficient to both reflect the degree of variability, if any,
expected in the biosolids qualily and the frequency of

application. The . following guidelines should provide
sufficient data for charactenzing the quality of biosolids for
biosolids programs that land apply continuously throughout
the year.

TABLE 1
Amount of  biosolids'™ | Frequency
{metric tons per 365-

dlay period)

Greater than zero but less
than 290.

Equal fo or greater than
280 but less than 1,500

Qnce per year.

Once per quarter (four
times per year).

Equal fo or greater than
1,500 but less than 15,000.

Equal to or greater than
15,000.

Once per 60 days (six
times per year).

Once per month (12 times
per year).

IEjther the amount of bulk sewage applied to the fand or the amount of sewage
studge received by a person who prepares sewage sludge that is sold of given
away in & bag of other container for application to the land (dry weight basis}.

Note:  Sampling shall be conducted at approximalely
equal infervals at the listed frequencies.  Biosolids
programs which sfore biosolids and land apply only
during discrefe events, throughout the year, shall
schedule sampling events fo coincide with application
periods. The regulatory agency may require increased
monitoring frequencies, if necessary, fo adegualely
define any significant variability in biosolids qualify. After
two years of monitoring the permittee may request that
the moniforing frequency be reduced, but in no case fo
less than once per year in any year that biosolids are
" applied to jand. :

B. An activity report shall be submitted (postmarked) fo the
department, by the 15th day of the month folfowing any
month in which land application occurs. The report shall
indicate those sites where land application activities took
place during the previous month.

B- C. Biosolids application rates should be based on the
annual average sludge quality. The average sludge guality
should be established from the results of approved analytical
testing of composite samples obtained during the most recent
12 months of monitoring. For proposed treatment works
rates may be initially based on the biosoclids characteristic
produced by similar generating facilities.

& D, The required treatment and quality characteristics
and the maximum aliowable land application loading rates
shall be established for biosolids use. In addition, operational
monitoring results shall verify that required sludge treatment

has achieved the specified levels of pathogen control and
vector atfraction reductions (Table 3). Adeqguate records on
sludge composition, ftreatment ciassification, sludge
application rates and methods of application for each site
shall be maintained by the generalor and owner. Table 4

shows a sample operating report for documenting the
minimum requared lnformatlon Uﬂiessre#mme—wmnded—a

eaq:thwL Reportmg shaﬂ be yeaﬂy (postmarked by February 19
for the preceding calendar year) unless otherwise required,
The generator and owner shall maintain the records as
necessary for a minimum period of five years, until further
notification by the department. Sites receiving frequent
applications of sludge which meet or exceed maximum
cumulative constituent loadings and dedicated disposal sites
should be preperly referenced for future land transactions
{see the sample Sludge Disposal Site Dedication Form -
Table A-3).

12 VAC 5-585-410.
reporting,.

Groundwater monitering and

A, Monitoring wells may be required by the commissioner
as recommended by the division for land treatment sites,
sludge lagoons, or sludge holding facilities to monitor
groundwater quality, The welis should be designed and
located to meet specific geologic and hydrologic conditions at
each site. Existing wells or springs may be approved for use
as monitoring wells if they can be shown {o provide a
representative sample of groundwater conditions. The
monitoring well should be constructed so as to sample the
most shallow occurrence of groundwater that can reliably be
obtained. The wells must be deep enough to penetrate the
water table, and the screened interval must be in the
saturated zone. The well construction should include PVC
casing and screen with a bottom end plug or cap. The casing
joints should be of the threaded, split ring or some other type
which does not require adhesive. The screened interval
should be backfilled with washed porous media (sand/gravel)
and a bentonite or other impermeable seal placed at least
two feet above the screen. The remainder of the well may be
backfilled with clean native materials. A concrete surface
seal should slope away from the well. Locking caps are
recommended. Upon weil completion, a drillers log shall be
submitted to the department.

B. Sampling procedures must assure maintenance of
sample integrity. Samples should be collected in clean
sample containers and with an uncontaminated sampling
device. In order to obtain a representative sample, standing
water in the well must be evacuated prior to sampling. At a
minimum, at least three times the volume of water standing in
the borehole should be removed prior to taking a sample for
analysis to assure movement of formation water into the well
and eliminate false readings that would be obtained from
water that has stratified in the well. Samples may be
obtained by pumping, bailing or pressure methods (e.g., Bar
Cad samplers}). The state does not endorse any one
particular method or manufacturer, but each method has
advantages and disadvantages which must be considered
pricr to final selection. Sampling methodology should be
submitted for initial review. To obtain sufficient background
groundwater quality data, thiee to six monthly sampfes
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should be collected from each observation well prior to
placing the land application site or other facility into
operation. Sampling should account for seasonal
groundwater table fluctuations. Groundwater sampies shali
be collected and analyzed on a quarterly basis during
operation of the site or facilty., Table 8 lists typical
parameters for groundwater monitoring.  Additional test
parameters may be required on a case-by-case basis.

C. Sample analysis and preservation techniques should
be in accordance with the latest edition of Standard Methods
for the Examination of Water and Wastewater.

TABLE 2
PARAMETERS FOR BIOSOLIDS ANALYSIS*"

A. Suggested Minimum
Source of Sludge
Type of Sludge (Lime Stabilized, Aerobically Digested,
etc.)
Percent Solids (%)
Volatile Solids (%)
pH (Standard Units)
Total Kjeldahl Nitrogen (%)
Ammonia Nitrogen (%)
Nitrates (mg/kg)
Total Phosphorus (%)
Total Potassium (%)
Alkalinity as CaCOs (mg/kg)* ™
Arsenic (mg/kg)
Cadmium (mg/kg)
Ghromium-{mglkg)

Copper (ma/kg)

Lead (ma/kg)
Mercury (mg/kg)
Molybdenum (mg/kg)
Nickel (mg/kg)
Selenium (mgrkg)
Zinc (mg/kg)

B. Additional parameters such as the organic chemicals
listed in Table 13 may be required for screening purposes as
well as:  Aluminum (mgfkg), Water Soluble Boron (mg/kg),
Calcium (mg/kg), Chlorides (mg/l), Manganese (mg/kg),
Sulfates (mg/kg), and those pollutants for which removal
credits are granted.

C. Microbiological testing may be necessary to document
the sludge treatment classification (Table 3). Microbiological
standards shall be verified by the log mean of the analytical
results from testing of nine or more samples of the sludge
source. Sampling events shall be separated by an
appropriate period of time so as to be representative of the
random and cyclic variations in sewage characteristics.

" Values reported on a dry weight basis unless indicated.

@ Lime treated sludges (10% or more lime by dry weight} should be
analyzed for percent CaCQj.

TABLE 3
STANDARDS FOR DOCUMENTATION OF PATHOGEN
CONTROL AND VECTOR ATTRACTION REDUCTION
LEVELS FOR BIOSOLIDS

A. Pathogen Control Standards {Dry Weight of Sludge
Sclids Basis)

1. Class | Treatment for Class A Pathogen Control

a. Composting or other acceptable time-temperature
treatmentz ™ shall result in a biosolids content equal to
or less than 1,000 fecal coliform per gram of total
solids in treated siudge prior to removal for use or
preparation for distribution.

b. Stabilization®* @ shall result in a biosolids content
less than either: 1,000 MPN fecal coliform per gram of
total solids, or three salmonella, or one virus (PFU), or
one helminth egg, per four grams of total sludge solids
and vector affraction reduction requirements will be met
upon use,

2. Class Il Treatment for Class B Pathogen Control.

a. When the influent sludge stream to the stabilization
unit operation contains more than 6 log10 ermere—of
fecal coliform per gram of total solids, a reduction of 2
1.5 10910 of fecal coliform or more may be required for
stabilization er—the—treated—slidge—shallnot-ocontain
morethan-6.0 logt-of fecal coliferm—pergram-of total
solids.

b. Stabilization=8-0 " shall result in biosolids with a
maximum of 6.3 log10 of fecal coliform per gram or 3
salmonella per 4 grams of total solids in sludges
subjected to adequate treatment and vector aftraction
reduction requirements will be met upon use.

B. Vector aftraction reduction requirements (must satisfy
one of the following for approval of land application of
biosolids).

1. Thirty-eight percent volatile solids (VS) reduction by
digestion processes, or.

a. less than 38% reduction by anaerobic digestion if
additional treatment (additional 40 days or more at
32°C or more) results in less than 17% additional VS
reduction:

Additional V3 Reduction = [VSD1 - V8D2] / [VSD1 -
(VSD1)(VSD2)]

D1 = Initial Conventional Digestion Period
D2 = Additional 40 day digestion pericd
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b. Less than 38% reduction by aerobic digestion if the
specific oxygen uptake rate (SOUR) of sludge is 1.5 or
less milligrams of oxygen per hour per gram of fotal
studge solids (dry weight basis) at a temperature of
20°C.

¢. Less than 38% reduction by aerobic digestion if
additional treatment (additional 30 days or more at
20°C or more) results in less than 15% additional VS
reduction.

d. Less than 38% reduction if treated in an adequately
aerated unit operation for 14 days or more at a
temperature exceeding 40°C and the average sfudge
temperature exceeds 45°C.

2. Sludge pH is 12 or more (alkaline addition) for two
consecutive hours and remains at 11.5 or higher for 22
additional hours (no further alkaline additions), or

3. Seventy-five percent or more total solids in treated
sludge if no untreated primary sludge is included, or
90°% fotal solids if unstabilized primary sludge is
included, prior to any mixing with other materials, or

4. Either incorporation of treated sludge into the soil
within six hours of surface application, or direct injection
below the surface of the land so that no evidence of any
significant amounts of sludge is present on the iand
suiface within one hour of injection.

5. For land appiication of biosolids receiving Class |
treatment: :

a. For surface application: apply to land within eight
hours of final treatment and incorporate below the

surface within six hours of application, or achieve one
of the appropriate vector attraction reduction
requirements by freatment.

b. For subsurface application. inject within eight
hours of final treatment or achieve one of the
apprapriate vector attraction reduction requirements
by treatment,

C. Documentation statement for submission of treatment,
or guality, verification reports:

| have submitted the proper documentation to verify that
the necessary levels of pathogen reduction and vector
attraction reduction have been achieved for all sludge to
be land applied in accordance with the permit
requirements. These determinations have been made
under my direction and supervision in accordance with
approved procedures developed to ensure that qualified
personnel obtain and evaluate the information necessary
to ensure permit compliance. Also, -the sludge quality
characteristics are suitable for Land Application in
accordance with permit requirements (if appropriate).

Signed by Responsible Person Date
(Title if appropriate) in charge

Note: * ™ Refers to an acceptable method of treatment with
established operational controfs capable of treating sludge to
produce the required microbiologica! standards (see Article 3 (12
VAC 5-585-540 et seq.) of Part Ili, Agricultural Use of Biosolids).

% Refers to testing standards

TABLE 4

Example of Report for Submission to Field Offices

FIELD REPORT

PROJECT/PERMITTEE: PERMIT NO./FIELD NO:
[LAND OWNER/FARMER] FIELDY ACRES:
APPLICATION MODE: ‘ DATE AS OF:
GALLONS, WET TONS OR CUBIC YARDS

APPLIED: Month to Date Year to Date
DRY TONS/ACRE APPLIED: Month to Date Year fo Date

Lifetime to Date
CROP/YIELD SOIL pH
LBS. APPLIED/ACRE

SLUDGE
PARAMETER MQONTH TO DATE YEARTODATE LIFETIME TO DATE
P AR NiA,
CatOs IN/A,
P N/A,
i N/A
LY
od
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Cu
Mo

Ni

Pb

Se

Zn
Other:

DATE SOLIDS

DAILY LOADING FIELD SHEET

GALLONS, WET TONS OR

CUBIC YARDS

DRY TONS

TOTALS

(if nuisance problems of odors or problems with uniform applications develop, the appropriate regionalb-offices—afthe State
Water Contrel Board-and-the Engineering Field Offices of the Virginia Department of Health shall be notified.)

Upon such notification, were any operational changes made?

*Specify the methods utilized to comply with treatment/application requirements a separate aftachment.
TABLE 5

Yes* No

RECOMMENDED SOIL TEST PARAMETERS FOR LAND APPLICATION SITE SITES ™

SEUBGE BIOSOLIDS APPLICATION

STORAGE

infrequent®

Frequent Below
Agronomic Rates
@ (2)

Frequent at
Agronomic
Rates* @

)
Supematant”

Soil Organic Matter (%)

Soil pH (Std. Units)

Cation Exchange Capacity
{me/100g)

Total Nitrogen (ppm)

Organic Nitrogen {ppm)

Ammonia Nitrogen {(ppm)

Available Phosphorous (ppm)

Exchangeable Potassium (ppm)

Exchangeable Sodium
(mg/100g)

Exchangeable Calcium
(mg/100g)

Exchangeable Magnesium -
(mg/100g)

Copper {ppm}

Nickel {ppm})

Zinc {(ppm}

Cadmium (ppm)

Lead (ppm})

Manganese (ppm)
Molybdenum
Selenium

*

*

e

* % ¥ 4 A %

¥ % *+ * F F ¥ * X

* & % ¥ * 3
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Particle Size Analysis or
USDA Texdural Estimate (%)
Hydraulic Conductivity (infhr

Mote - " Uniess otherwise stated, analyses shall be reported on a dry weight basis(*).

2 See 12 VAC 5-585-510 A 3.

) Tasting requirements to be adjusted in accordance with prior analytical test resulfs. Heavy metal analyses are not required but once every

three years before application.

) gupernatent ¥ Liguid biosolids derived from eterage-and-handling biasolids use facilities.

TABLE B
SUGGESTED GROUNDWATER MONITORING
PARAMETERS AND MONITORING FREQUENCY

Annual Monitoring Quarterly Monitoring

Total Kjeldahl Nitrogen Nitrate Nitrogen
Ammonia Nitrogen pH
Phosphorus Conductivity
Sodium Chlorides
Boron Static Water Level
Copper

Lead

Mickel

Cadrmiurm

Sheormivn

Zinc

Hardness

Alkalinity

CoD (ToC)

Fathogen Indicator Organism

12 VAC 5.585-420, Siudge stabilization.

A. The selection and operation of the stabilization process
zhall be based on the ultimate utilization of the final sludge
product. The design information concerning sludge
stabilization processes included in this section is provided to
update similar requirements contained in the Sewerage
Regulations (12 VAC 5-580-10 et seq). Such design
information is based on the assumption that each unit
operation is the sole stabilization process employed at the
treatment works.  This design information is presented to
define the conventional design standards for the level of
siudge treatment necessary for biosolids use. Consideration
will be given 1o nohconventional designs, on a case-by-case
hasis, for treatment works employing new technology or
series operation of two or more stabilization processes or
methods., The sfandard buffer distance of 200 feet shall be
provided between the walls of enclosed sludge treatment
operafions and the boundaries of the sife area in which either
controffed use or access restrictions apply.

B. Anasrobic digestion.

1. General. Conventional sludge treatment consists of
two anaerobic digesters, or enclosed reactors, typically
provided, so that each digester may be used as a first
stage or primary reactor. Additional digesters are
provided {o freat the total flow of primary and secondary
sludge generated at ireatment works with sewage design
flows exceeding one MGD. Where muitiple digesters are
not provided, it is prudent {o provide a lagoon or storage
basin for emergency use fo aliow the digester to be
taken out of service without unduly interrupting treatment
works operation. Each digester should have the means
for transferring & portion of its condenis to other
digesters. Multiple digester facilities should have means
of returriing supernatant from the settling digester unit to
appropriate points for freatment. Provisions for side-
stream {reatment of supernatant should be addressed
when the supernatant load is not included in the
treatment works design.

2. Siudge infets and outiets. Multiple sludge inlets and
draw-offs and multiple recirculation section and
discharge points (minimum of three) to facilitate flexible
operation and effective mixing of the digester contents
provide optimum treatment for pathogen control and
vector attraction reduction. One inlet usually discharges
above the liquid level and is approximately at the center
of the digester to assist in scum breakup. Raw sludge
inlet discharge poinis should be so located as to
minimize short circuiting to the supernatant draw-off.

3. Digester capacity. Where the composition of the
sewage has been established, digester capacily is
conventionally computed from the volume and character
of the sludge mixture fo be digested. The total digestion
volume can be defermined by rational calculations based
upon such faciors as volume of sludge added, its
percentage of solids and character, the temperature to
be maintained in the digesters, the degree or extent of
mixing to be obtained and the size of the installation with
appropriate allowance for sludge and supernatant
storage. Such detailed calculations justify the basis of
design. The digester should be capable of maintaining a
minimum average sludge digestion temperature of 35°C
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(95°F) with the capability of maintaining temperature
control within a 4°C (t) range. The design average
detention time for sludge undergoing digestion for
stabilization is conventionally a minimum of 15 days
within the primary digester, but longer periods may be
required to achieve the necessary level of pathogen
control and vector attraction reduction necessary for the
method used for siudge management. If unheated
digesters are utilized, the conventional capacity would
provide a minimum detention time of 60 days within the
digestion volume in which sludge is maintained at a
temperature of at least 20°C (68°F).

a. Completely mixed systems. For digesters providing
for intimate and effective mixing of the digestion
volume contents, the systems are typically desighed
for an average feed loading rate of less than 200
pounds of volatile solids per 1,000 cubic feet of
volume per day in the aclive digestion volume.

Confined mixing systems, where gas or sludge flows
are directed through vertical channels, mechanical
stirng or pumping systems and unconfined
continuously discharging gas mixing systems are
conventionally designed to ensure complete tank

turnover every 30 minutes. For tanks over 80 feel in
diameter, multiple mixing devices shall be usad.

Unconfined, sequentially discharging gas rmixing
systems are typically designed using the number of
discharge points and gas flow rates shown for the
various tank diameters listed in Table 7, unless
sufficient operating data has been developed to verify
the performance reliability of alternative designs. Gas
discharge lines (lances) mounted on a floating cover
or top designed to accumulate gas emissions usually
extend to the base of the vertical side wall while the
cover is resting on its landing brackets. For floor
mounted diffuser boxes or lances mounted fo a fixed
cover, gas discharge are located at the base of the
vertical side wall.

The minimum gas flow supplied for complete mixing
shall be 15 cubic feetmin./1,000 cubic feet of
digestion volume. Flow measuring devices and
throttling valves are used to provide the minimum gas
flow.

The design power supplied for mechanical stirring or
pumping type complete mixing systems typically
exceeds 0.5 horsepower per 1,000 cubic feet of
digestion volume.

TABLE 7: DESIGN CRITERIA FOR MULTIPLE DISCHARGE MIXING SYSTEMS, SEQUENTIAL DISCHARGE

Tank Diameter
Maximum Diameter (Ft.)
Discharge Points 4 5 6 7
{Minimum Number of Points)

20-30 3140  41-50

Gas Flow (CFM) 95 95 95 150

{Minimum Gas Flow}

51-60

61-70 71-80 81-90 91-100 101110
8 9 10 11 12
150 150 200 250 300

b. Mederately mixed systems. For digestion systems
where mixing is accomplished only by circulating
sludge through an external heat exchanger, the
system is normally loaded at less than 40 pounds of
volatile solids per 1,000 cubic feet of volume per day
in the active digestion volume. The design volatile
solids loading should be established in accordance
with the degree of mixing provided. Where mixing is
accomplished by other methods, loading rates are
determined on the basis of information furnished by
the design engineer. Where low speed mechanical
mixing devices are specified, more than one device is
used unless other mixing devices are also provided.

C. Aerobic sludge digestion.

1. Mixing. Aerobic sludge digestion reactors are
conventionally designed for effective mixing and
aeration. When aeration diffusers are used, they are
normally of the type which minimizes clogging, and they
should be designed to permit removal for inspection,

maintenance and replacement withoul dewatering the
tanks.

2. Multiple design. Mukiple aerobic digesters are
conventionally provided at treatment works having a
design fiow capacity of more than 0.5 MGD. The size
and number of aerobic sludge digesters can be
determined by rational calculations based upeon such
factors as of volume of sludge added, its percent solids
and character, the required volatile solids reduction for
stabilization, allowance for sludge and supernatant
storage, and the minimum temperature of the digester
contents. The capacity calculations usually include
design digester temperature based on the type of mixing
equipment and other factors. The following conventional
design information will establish the minimum design
capacities for provision of pathogen control and vector
attraction reduction treatment by aerobic digestion
facilities:

a. Hydraulic detention time. Digester wvolume may
exceed 20% of the average design fiow of the
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treatment works. The design digester volume can he
increased up to 25% of the average design flow if the
wastewater temperature will remain below 10°C (50°F)
for an extensive period of time (60 daysfyear). The
volatile solids loadings are typically in the range of one
to two tenths (0.1 to 0.2) pounds of volatile solids per
cubic foot per day. A reduction in conventional
aerobic digester hydraulic detention time may be
provided for treatment works designed to be operated
in the extended aeration mode or coupled with
additional stabilization processes.

b. Mixing energy. Energy input requirements for
mixing should be in the range of 0.5 to 1.5 horsepower
per 1,000 cubic feet, where mechanical aerators are
utilized, and 20 to 30 standard cubic feet per minute
per 1,000 cubic feet of aeration tank, where air mixing
is utilized.

D. Sludge composting.

i. General design. Conventionaily desighed compost
facilities receive treated dewatered sludge to be mixed
with a bulking agent prior to composting. The
conventional mixing operation should have sufficient
capacity to properly process the peak daily waste input
with the largest mixer out of operation. Volumetric
throughput values used to establish necessary mixing
capacity are typically based on the material volume
resulting from the sludge to bulking agent ratio, or are
estimated from previous experience or pilot scale tests.

The ability of all selected equipment to produce a
compostible mix from sludge of an established moisture
content, residual material and the selected bulking agent
can be established from previous experience or pilot
tests.

Except for windrow composting wherein mobile mixers
are used, an area with sufficient space to mix the bulking
agent and sludge or residuats and store half of the daily
peak input shouid be provided. The mixing area is
usually covered to prevent ambient precipitation from
directly contacting the mix materials.

Where conveyors are used to move the compost mix to
the composting area and or help provide mixing,
sufficient capacity for handling of the mix with one
conveyor out of operation is normally provided, or a
backup method of handling or storing is available. Site
runoff is typically directed to a storage or treatment
facility. Capacity of the drainage system may provide for
the 24-hour rainfall a peak rate expected once in 10
vears,

2. Windrow method. The windrow composting site area
requirements are conventicnally based on the average
daily compost mix inputs, a minimum detention time of
30 days on the compost pad, and the area required for
operation of the mixing equipment. Sufficient compost
mix handling equipment is usually provided to turmn the
windrows daily.

The area size should provide for a composting time of 21
days, unless the applicant, through previous experience
or pilot scale studies establishes that less time is
necessary {0 achieve the pathogen control and vector
attraction requirements. A biosclids compost mix should
be configured to provide adequate aeration of the mix
using either positive or negative pressure for air flow
through the piles. [n addition, site area space is
provided to allow loader movement between daily pile
sections and for access roads.

Sufficient aeration blower capacity is typically provided to
deliver the necessary air flow through the static pile
compost mix, but the delivered air flow usually exceeds
an aeration rate of 500 cubic feet per hour per dry ton
{CFH/DT). Where centralized aeration is utilized,
multiple blower units are provided and arranged so that
the design air requirement can be met with the largest
single unit out of service. Where individual blowers are
used, sufficient numbers of extra blowers are provided
so that the design air requirement can be met if 10% or
more of the blower capacity is unavaitable. For facilities
which are not continuously manned, the blower units
may be equipped with automatic reset and restart
mechanisms or alarmed to a continuously manned
station, so that they can quickly be placed back into
operation after periods of power outage.

4, Confined composting methods (in-vessel or totally
enclosed). Due to the large variation in composting
processes, equipment types, and process configuration
characteristic of currently ‘available confined systems, it
is not feasible to establish conventional design
information. However, a conventionally designed
confined composting system can be established from
previous operating experience or pilot scale studies.
Biosolids removed from a conventionally designed
reactor or compost process, following the manufacturer's
suggested residence time, wouid have an equivalent or
higher degree of pathogen control and vector attraction
reduction than would be achieved after 21 consecutive
days of conventional design aerated static pile
composting operation.

5. Storage. Storage for curing or drying biosaolids
compost is usually provided if compost is to be recycled
for public use. When dry compost is used as a buiking
agent screening is not typically provided. Consideration
should be given to covering the drying area. If a cover is
provided, it can be designed so that sunlight is
transmitted to the composting materials while preventing
direct contact with ambient precipitation. Efficient drying
may be accomplished by drawing or blowing air through
the compost mixture or by mechanical mixing of shallow
layers with stationary bucket systems, mobile earth
moving equipment, cr rotating discs.

Storage areas should provide for up to six months
storage of biosolids compost with a similar storage
period for bulking materials.

E. Heat stabilization. The design of heat treatment
systems is conventionally based on the anticipated sludge
flow rate (gpm) with the required heat input dependent on
sludge characteristics and concentration. The system may

3. Aerated-static pile. The size of a conventional static
pile compost area is based on the average daily compost
mix inputs, along with storing base and cover material.
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be designed for continuous 24-hour operation to minimize
additional heat input to start up the system. Measures for the
adequate control of odors should be provided.

Multiple units should be provided unless nuisance-free
storage or alternate stabilization methods are available.
Multiple units are preferred to avoid disruption to freatment
works operation when units are not in service. [If a single
system is provided, use of standby grinders, fuel pumps, air
compressor {if applicable) and dual sludge pumps is normally
provided. A reasonable downtime for maintenance and
repair based on data from comparable facilities is typically
included in the design. Adequate storage for process feed
and downtime shall be included.

The conventional heat treatment process provides sludge
stabilization in a reaction vessel within a range of 175°C or
350°F for 40 minutes to 205°C or 400°F for 20 minutes at
pressure ranges of 250 to 400 psig, or provide for
pasteurization at temperatures of 30°C or 85°F or more and
gage pressures of more than one standard atmosphere (14.7
psia) for periods exceeding 25 days.

The conventional heat drying system involves either direct
or indirect contact between a dewatered sludge cake and hot
gases in order to reduce the moisture content of the cake to
10% or less. The sludge cake temperature is typically 800°F
or more during this process.

F. incineration. Sludge incinerator ash may be used as
either a material additive, or an ingredient for the
manufacture of construction materials and other products.
Due to the large wvariation in incineration processes,
equipment iypes, and configurations characteristic of
currently available incineration systems, it is not feasible to
describe a conventional design. Design of these systems
should be based on pilot plant studies or data from
comparable facilities.

G. Alkaline stabilization. The three design parameters
typically considered fundamental for design of an alkaline
stabilization system include: pH, contact time, and mixture
temperature.

The alkaline additive dosage required to produce biosolids
is determined by the type of sludge, its chemical composition,
and the solids concentration. Performance data taken from
pilot plant test programs or from comparable facilities should
be used in determining the proper dosage.

The conventional design objective is to furnish uniform
mixing in order to maintain a pH of 12 or above for two hours
or more in the alkaline additive-sludge mixture. The
conventional design for accomplishing Class 1l treatment
biosclids (Article 3 of this part) would include adequate
means to:

1. Add a controlled dosage of alkaline to sludge and
provide uniform mixing.

2. Bring the alkaline additive-sludge mixture pH to the
design objective or provide a mixture pH of 12.5 or more
and maintain the mixture pH above 12.5 for 30 minutes.

3. The studge shall not be altered or further distributed
for two hours after alkaline treatment.

Class | treatment is achieved when the pH and contact
time objectives described in 12 VAC 5-585-520 are
accomplished with a temperature of the alkaline-sludge
mixture of more than 52°C and the mixture is maintained at a
sufficient temperature over a measured contact pericd o
ensure pasteurization.

Pasteurization vessels are conventionally designed io
provide for a minimum retention peried of 30 minutes. The
means for provision of external heat should be specified.

H. Chiorine stabilization. The production of biosolids
through high doses of chlorine would be considered on &
case-by-case basis.

I.  Other stabilization processes. Other processes for
conventional production of biosolids can be considered in
accordance with available performance data.

12 VAC 5-585-460. General.

12 VAC 5-585-460 through 12 VAC 5-585-300 provide
minimum criteria which will be used for reviewing sludge
management plans and operating plans. Each plan shall
address site specific management practices involving use of
biosolids. Final disposition of sludge may involve use or
disposal. For the purpose of 12 VAC 5-585-460 through 12
VAC 5-585-500, "use" shall include resource recovery,
recycling or deriving beneficial use from the material.
"Disposal" shall involve the final disposition of a waste
material without resource recovery, recycling or deriving
beneficial use from the material.

All practical use options should be evaluaied before
disposal options are evaluated or selected. Biosolids use
practices include land application for agricultural,
nonagricultural and silvicultural use and the distribution and
marketing of exceptional quality biosclids. Sludge disposal
methods include incineration, landfill codisposal, surface
disposal, and other dedicated disposal practices, such as
burial on dedicated disposal sites.

Water quality protection and monitering provisions shall ba
included in all sludge management plans and operating
plans, except for those land application practices designed
for limited loadings (amounts per area per time period) within
defined field areas in agricultural use. Groundwater
monitoring requ:rements shall be evaluated by ihe
commissioners; ! re—bef
Enweﬁmemm—Quamy— for annua! apphcatlon aof bmsoiads ‘i:u
specific sites, reclamation of disturbed and marginal lands
and application to forest land (silviculture). Submittal of site
specific (soils and other) information for each ideniified
separate field area shall be required for issuance of permits
12 VAC 5-585-130. For information regarding handling and
disposal of septage, refer to the Sewage Handling and
Disposal Regulations, 12 VAC 5-810-10 et seq.

Conformance of biosolids use to local land use zoning and
planning should be rescived between the local government
and the permit applicant. The permit applicant shall attempi
to notify land owners of property within 200 feet and 1,000
feet of the boundaries of sites proposed for frequent use and
dedicated sites, respectively, and furnish the division with
acceptable documentation of such noftifications (i.e., inteni to
land-apply biosolids on the proposed locations). Relevant
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concerns of adjacent landowners wili be considered in the
evaluation of site suitability. The requirements for processing
approvals of sludge management plans and operational
plans are included in 12 VAC 5-585-140 H as well as: (i)
requirements for notification of applications, hearings and
meetings, (i) minimum information required for completion of
a sludge management plan for land application (Part IV, 12
VAC 5.585-620 et seq.).

12 VAC 5-585-470. Sludge gquality and composition.

A.  Sampling and testing sludge. Samples shall be
collected so as to provide a representative composition of the
sludge. Analytical testing shall be performed by a laboratory
capable of testing in accordance with current EFA approved
methods or other accepted methods. The operational section
of this chapter establishes the minimum constituents which
shall be analyzed and the sampling and preservation
procedures which should be utilized. The sludge
management plan or operational plan shall detail both the
sampling and testing methods used to characterize the
sludge.

B. Nonhazardous declaration. Regulations under the
Resource Conservation and Recovery Act (RCRA) and the
Virginia Mazardous Waste Management Regulations (8 VAC
20-80-10 et seq.) identify listed hazardous wastes and
hazardous waste characteristics. Municipal wastewater or
sewage sludge is neither excluded nor specifically listed as
hazardous waste. Hazardous wastes as established through
RCRA and appropriate state regulations are not managed
under these—egulations this chapter. The owner shali
monitor siudge characteristics as required to determine if it is
hazardous or nonhazardous and declare to the depariment
that the siudge generated at his facility is nonhazardous.

C. Sludge treatment. Sludges shall be subjected to a
treatment process sequence designed to reduce both the
pathogen content and the solids content to the appropriate
level for the selected method of management, such as land
application. For such use options, the sludge treatment
provided shall minimize the potential for vector atiraction and
prevent objectionable odor problems from developing during
management. Acceptable levels of pathogen reduction may
be achieved by various established conventional treatment
methods including Class | treatment to accomplish Class A
pathogen control and Class Il el treatment to accomplish
Class B pathogen control 12 VAC 5-585-560. The level of
pathogen control achieved by nonconventional treatment
must be verified by microbiological monitoring (Table 3).

For land application, Class B pathogen, or better, shall be
achieved. Such Class I; or li—erHH treatment may involve
either:  anaerobic or aerobic digestion, high or low
temperaiure composting, heat treatment, air drying, or
chemical treatment processes utilizing alkaline additives or
chiorine. For use of treated sludge or sludge products
involving a high potential for public contact, it may be
necessary to achieve further pathogen reduction (Ciass A)
beyond that attained by the above processes. Such Class |
treatment may be accomplished by (i) heat treatment and
drying, (i) thermophilic composting, (iii} alkaline treatment. A
three-log reduction or more (a thousand-foid reduction) in
pathogenic bacteria and viral microorganisms to meet
conventional freatment standards. Raw sludge levels of

pathogenic  bacteria and viral microorganisms is
accomplished by conventional Class | treatment methods.

Properly treated sludges can be safely utilized and should
not create any nuisance problems when managed in
accordance with approved sludge management or operating
plans. A sludge that receives Class lierH or Il treatment
for adequate pathogen control and is treated or managed to
properly reduce vector attraction and pollutants within
acceptable levels (Table 8-A) is referred to as "biosolids.” A
Class | treated sludge with approved control of vector
attraction and acceptable levels of pollutants (Table 8-B) is
referred to as "exceptional quality biosolids.”

D. Sludge composition. The characterization of sludge
properties is a necessary first step in the design of a
use/disposal system. Monitoring and testing for certain
pollutants shall be achieved prior to specific use or disposal
pracftices. For the purposes of this chapter, sludge
management and testing methods shall account for moisture
content including: (i) liquid sludge defined as sludges with
less than 15% total solids, (i) dewatered sludge normally
defined as sludges with 15% to 30% total solids; (iii) dried
sludge normally defined as sludges with more than 30% total
solids.

12 VAC 5-585-480. Transport.

Transport routes should follow primary highways, should
avoid residential areas when possible, and should comply
with all Virginia Department of Transportation requirements
and standards. Transport vehicles shall be sufficiently sealed
to prevent leakage and spillage of sludge. For sludges with a
solids content of less than 15%, totally closed watertight
transport vehicles with rigid tops shall be provided to prevent
spillage wunless adequate justification is provided to
demonstrate that such controls are unnecessary. The
commissioner may also require certain dewatered siudges
exceeding 15% solids content {o be handled as liquid
sludges. The minimum information for siudge transport which
shall be supplied in the sludge management plan is listed in
Part IV (12 VAC 5-585-620 et seq.).

12 VAC 5-585-500. Storage facilities.

A. Three types of storage may be integrated into a
complete sludge management plan including: {i) "emergency
storage” involving immediate implementation of storage for
any sludge which becomes necessary due to unforeseen
circumstances, (i) "temporary storage” involving the provision
of storage of stabilized sludges at the [and application site
which becomes necessary due to unforeseen climatic events
which preclude land application of biosolids in the day that it
is transported from the generator, (i) "routine storage”
involving the storage of biosolids as necessary for all
nonapplication periods of the year. Only routine storage
facilities shall be considered a facility under this chapter.

B. Emergency storage. The owner shall notify the division
upon implementation of any emergency storage. Approval of
such storage and subsequent processing of the sludge and
supernatant will be considered as a contingency plan
integrated into the sludge management plan. Only
emergency storage shali be used for storage of unstabilized
studges. Further processing utilization and disposal shall be
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conducted in accordance with the approved sludge
management plan. Design and implementation of facilities
used for emergency storage shall not result in water quality,
public health or nuisance problems.

C. Temporary storage. The owner shall notify the division
whenever it is necessary to implement temporary storage.
Temporary storage may be utilized at the land application site
due to unforeseen climatic factors which preclude application
of sludge (either off-loaded at the site or in transport to the
site} to permitted sites within the same working day.
Temporary storage is not to be used as a substitute for
routine storage and is restricted as follows:

1. Sludge stored at the site shall be land applied prior to
additional off-loading of sludge at the same site;

2. The owner shall be restricted to storing a daily
maximum amount of 100 wet tons per operational site;

3. The stored sludge shall be land applied within 30
days from the initiation of storage or moved to a routine
sludge facility;

4. Approval of plans for temporary storage will be
considered as part of the overall sludge management
plan;

5. Temporary storage shall not occur in areas prone to
flooding at a 25-year or less frequency interval;

6. A synthetic liner shall be required for placement under
and over sludge stored in this manner with one
exception. where sludge is stockpiled for less than
seven days, a liner placed under the stored sludge is not
required. Surface water diversions and other Best
Management Provisions (BMP) should be ulilized as
appropriate; and

7. Temporary storage shall not result in water quality,
public health or nuisance problems.

D. Routine storage. Routine storage facilities shall be
provided for all land application projects if no alternative
means of management is available during nonapplication
periods. Plans and specifications for any surface storage
facilities (pits, ponds, lagoons) or aboveground facilities
{tanks, pads) shall be submitted as part of the minimum
information requirements.

1. Location. The facility shall be located at an elevation
which is not subject to, or is otherwise protected against,
inundation produced by the 100-year flood/wave action
as defined by US. Geological Survey or equivalent
information.  Storage facilities should be located to
provide minimum visibility. Al storage facilities with a
capacity in excess of 100 wet tons and located off-site of
property owned by the generator shall be provided with a
minimum 750-feet buffer zone. The length of the buffer
zone considered will be the distance measured from the
perimeter of the storage facility. Residential uses, high-
density human activities and activities involving food
preparation are prohibited within the buffer zone. The
commissioner may consider a reduction of up to 1/2 of
the above buffer requirements based on such facts as
lagcon area, topography, prevailing wind direction, and

the inclusion of an effective windbreak in the owverzll
design.

2. Design capacity. The design capacity shall he
sufficient to store a minimum volume equivalent to &0
days or more average production of biosclids and the
incidental wastewater generated by operation of ihe
treatment works plus sufficient capacity necessary for
(i) the 25 year-24 hour design storm (incident rainfall and
any runoff as may be present); (i) net precipitation
excess during the storage period; and (jil) an additiona!
one foot freeboard from the maximum water level
(attributed to the sum of the above faclors) io the top
berm elevation. Storage capacity of less than that
specified above will be considered on a case-by-case
basis only if sufficient justification warants such a
reduction. If alternative methods of management cannot
be adequately verified contractors should provide for a
minimum of 30 days of in-state routine storage capacily
for the average quantity of sludge transported into
Virginia from out-of-state treatment works generating at
ieast a Class # I level treated sludge.

3. Construction. Storage facilities shall be of uniform
shape (round, square, rectangular) with no narrow or
elongated portions. The facilities shali be lined in
accordance with the requirements contained in sewerage
regulations or certificate. The facilities shall alsc be
designed to permit access of equipmeni necessary for
loading and unloading biosolids, and should be designed
with receiving facilities to allow for even distribution of
sludge into the facility. Design should also provide for
truck cleaning facilities as may be necessary. Storage
facilities with 2 capacity of 100 wet fons or less shall
comply with the provision for temporary storage as 2
minimum.

4, Monitoring. All sludge storage facilities in excess of
100-wet ton capacity shall be monitored in accordance
with the requirements of this chapter. Plans and
specifications shall be provided for such a monitoring
program in accordance with the minimum informalion
specified in Part IV (12 VAC 5-585-620 ef seq.).

5. Operation. Only biosolids suitable for land application
{Class A or B Biosolids) shall be placed into permittad
routine storage facilities. Storage of biosolids located
offsite or remote from the Wastewater Treatment Works
during the summer months shall be avoided whenever
possible so that the routine storage facilly remains as
empty as possible during the summer months. Storage
facilities should be operated in a manner such thal
sufficient freeboard is provided to ensure that the
maximum anticipated high water elevation due 1o any
and all design storm inputs is not less than one foot
below the top berm elevation. Complete plans for
supernatant disposal shall be provided in accordance
with Part IV (12 VAC 5-585-620 ef seq.,). Plans for
supernatant disposal may include transport to the
sewage treatment works, mixing with the biosolids for
land application or land application separately. Howsver,
separate land application of supernatant will be reguilated
as liguid sludge; additional testing, moniioring and
treatment (disinfection) may be required. The facility site
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shall be fenced to & minimum height of five feet; gates
and locks shall be provided to control access. The fence
should be posted with signs identifying the facility. The
fence should not be constructed closer than 10 feet to
the outside edge of the facility or appurtenances, to allow
adequate accessibility.

6. Closure. An appropriate plan of closure or
abandonment shall be developed by the permittee when
the facility ceases to be uiilized and approved by the
commissioner. Such plans may also be reviewed by the
Department of Environmental Quality.

7. Recordkeeping. A manifest system shali be
developed, implemented and maintained and be
available for inspection during operations as part of the
overall daily recordkeeping for the project (Part IV, 12
VAC 5-585-620 ef seq.).

12 VAC 5-585-510, Biosclids utilization methods.

A, Agricultural use. Agricultural use of sewage sludge is
the land application of biosolids (Table 8) to cropland or
pasture land to obtain agronomic benefits as a plant nutrient
source and soil conditioner. This use shall require a system
design which ensures that the land application procedures
are performed in accordance with sound agronomic
principles.

1. Sludge treatment. As a minimum, biosolids that are
applied to the land or incorporated into the soif shall be
treated by a Class # I/l pathogen treatment process and
shall be treated or managed to provide an acceptable
level of vector altraction reduction.

2. Site soils. Soils best suited for agricultural use should
possess good tikth and drainage capabiliies, have
moderate to high surface infiltration rates and moderate
to slow subsoil permeability. Depth to bedrock or
restrictive layers should be a minimum of 18 inches.
Depth to the seasonal water table should exceed 18
inches as defined by the Soit Conservation Service soil
survey. If such information is not available the water
table depth may be determined by soil characteristics or
water table observations. |If the soil survey or such
evidence indicates that the seasonal water table can be
less than 18 inches below the average ground surface,
soil borings shall be utilized within seven days prior to
land application operations during periods of high water
table for the soil series present, to verify that the 18-inch
depth restriction is complied with during field operations.
The use of soif borings and water table depth verification
may be required for such sites from November to May
(during seasonal high water table elevations} of each
year depending on soil type. Constructed channels
(agricultural drainage ditch) may be utilized to remove
surface water and fower the water table as necessary for
crop productions and site management.

The pH of the biosolids and seil mixture shail be 6.0 or
greater at the time of each biosolids application if the
biosolids cadmium concentration is greater than or equal
to 21 mg/kg. The soil pH must be properly tested and
recorded prior to land application operations during
which a pH change of 1/2 unit or more may occur within

the zone of incorporation (i.e., use of biosolids containing
lime or other alkaline additives at 10% or more of dry
salid weight).

3. Management practices.

a. Application rates and requirements. Process
design  considerations  shall  include  sludge
composition, scil characteristics, climate, vegetation,
cropping practices, and other pertinent factors in
determining application rates. Site specific application
rates shouid be proposed using pertinent sfudge plant
avaifable nitrogen (PAN) and crop nufrient needs
(agronomic rate listed in Table 11}, the cumuiative
retals trace element loading rates (Table 9) and the
maximum Calcium Carbonate Eguivalent (CCE)
Loading rates (Table 14). Agricultural use of treated
septage shall be in accordance with these
requirements (Table 13). The biosolids application
rate shall be restricted to the following criteria in
accordance with the approved operation-plan:

(1) For infrequent applications, bicsolids may be
applied such that the total crop needs for nitrogen
(Table 11- Agronomic Rate) is not exceeded (in
order to minimize the amount of nitrogen that
passes below the crop root zone to actually or
potentially pollute groundwater), up—to—a—maximum
loading-of-15-dr-tonsperasre: during a nermal one

year crop rotation period {this-ireludes-a-double-srop
system) including the production and harvesting of

two crops in succession within a consecufive 12-
month growing season. However, the tofal application
of biosolids shaifl not exceed a computed maximum
foading of 15 dry tons per acre, unless a higher
loading can be justified in refation fo both the
biosolids and the site charactenrstics, including the
biosolids nutrient and dry solids content and the site
slopes. No further applications of biosolids shall be
allowed for a period of three years from the last
application date thaf the agronomic rate is achieved
for the crop or crops grown in the following 12
months.

(2) The infrequent application rate may be restricted:
(i} down to 10% of the maximum cumulative loading
rate (Table 9) for cadmium and lead (i.e., 2.0
kilograms per hectare (kg/ha) for cadmiumy); (i) to
account for all sources of nutrients applied to the
site, including existing residuals.

(3) The infrequent application rate may also be
restricted by the maximum established CCE loading
rate {Table 14).

(4) For systems designed for frequent application of
biosolids {application of the PAN requirement for a
normal crop rotation more frequently than once in
every three vyears), the previous year's applied
Biosolids nitrogen and mineralization rates (Table
12) and soil phosphorus levels, shall be considered
in the design and proposed subsequent application
rates. Acceptable  nutrient management
requirements shall be included in the operation plan
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during periods of time soils may be subject to frequent
flooding as defined by soif survey information.

¢. Operations.

(5) Frequent below-agronomic application rate
involves frequent applications of biosolids on
pemanent pasture or hay at less than the PAN
requirement listed in Table 11. Frequent below-
agronomic application rates shall be calculated
using one of the following options:

{a) A maximum of 70% of the nitrogen
requirement of the permanent pasture or hay crop
can be applied on an annual basis. The 70%
application rate shall be calculated affer
accounting for the previous two years' applied
biosolids nitrogen mineralization rates.

(b) A maximum of 50% of the nifrogen
requirement of the permanent pasture or hay crop
can be applied on an annual basis. It is not
necessary to account for the previous two years’
applied biosclids nifrogen mineralization rates
under this option.

For systems designed for frequent befow-agronomic
rates, surface and groundwater monitoring and a
certified nutrient management plan shall not be
required. Soil phosphorus  levels shall be
considered in the design of proposed subsequent
application rates. 0On warm-season grasses and
alfalfa, no application shall be made befween
September 15 and March 15.

b. Standard slopes and fopography. Management
practices specifying uniform application of biosolids at
approved rates should be established in accordance
with standard slopes. Agronomic practices and crop
growth on sites with slope of not greater than 5.0% will
provide acceptable protection of surface water quality
during the active growing season. [f biosolids are
applied to site slopes greafer than 5.0% during the

period of November 16 of one year to March 15 of the .

following year certain Best Management Practlices
(BMP's) should be utilized (see subdivision 3 ¢ (1) of

this subsection). Biosolids should be directly-injected .

into soils on sites exhibiting erosion potential unless
other best management practices are ulilized to
minimize soil erosion and the potfential of nonpoint
runoff. Biosolids shall not be applied fo site slopes
exceeding 15%. Biosolids shall be direct-injected or
incorporated (mixed within the normal plow layer within
48 hours} if: (i) applied on sites with less than 60%
uniform residue cover (stalks, vines, sfubble, etfc)
within any portion of the site; or (i) applied to soils

(1) Field management. The application rate of all
application equipment shall be routinely measured
as described in an approved sludge management
plan and every effort shall be made fo ensure
uniform application of biosolids within sites in
accordance with approved maximum design loading
rates. Liquid sludges shall not be applied at rales
exceeding 14,000 galions per acre, per application.
Sufficient drying times shall be aliowed betwasn
subsequent applications. Application vehicles
should be suitable for use on agrcultural land.
Pasture and hay fields should be grazed or clipped
to a height of approximately four and six inches,
respectively, prior to biosolids application unless the
biosolids can be uniformly applied so as not to mat
down the vegetative cover so that the site vegetation
can be clipped fo a height of approximately four
inches within one week of the biosolids application.
If application methods do nof result in a uniform
distribution = of biosolids, additional operational
methods shall be employed following application
such as dragging with a pasture harrow, followed by

- clipping if required, to achieve a uniform distribution

of the applied biosoclids.

When biosolids are applied to sife slopes grealer
than 7.0% between the penod of November 16 of

‘one year, and March 15 of the following year, one of

the following practices shall be used fo prevent
runoff and soil loss:

{(a) Biosolids are surface applied or subsurface
injected beneath an established living crop such
as hay, pasture, or timely planted small grain or
cover crop;

(b} Biosolids are surface applied or subsurface
infected so that immediately after application the
crop residue still provides at least 60% soil
surface coverage, or

(c) Biosolids are applied by surface application or
subsurface injection and the site is operated in
compliance with an existing soil conservation plan

. approved by fhe U.S.D.A Natural Resource
Conservation Service and will remain in
compliance after any subsequent tiflage operation
to incorporate the biosolids.

If site slopes exceed 5.0% up fo 7.0%, biosolids can
be applied by surface application or subsurface
injection followed by: (i} incorporation within 48
hours of application if crop residue still provides af
least 30% soil surface coverage immediafely
following incorporation, or (i) ridge tilling or chisel
plowing within 48 hours of application; during the
period of November 16 to March 15 of the following
year. The site should be chisel plowed or ridge tilled
predominately along the contour so that uniform
parallel ridges of four inches or greater are creafed

Virginia Register of Regulations

1942



Proposed Regulations

that will improve soil roughness and reduce runoff.
Consideration should also be given to the use of
simitar practices on slopes of 5.0% or less when
feasible for applications during the late fall and
winter.

Biosolids application shall not be made during times
when the seasonal high water table of the soil is
within 18 inches of the ground surface. Biosolids
may only be applied to snow covered ground if the
snow cover does notf exceed one inch and the snow
and biosolids are immediately incorporated within 24
hours of application. Liguid sludges may not be
applied to frozen ground. Dry or dewatered sludges
may be applied fo frozen ground only if: (i) site
slopes are 5.0% or less; (i} a 200-foot vegetative
(i.e., af least 60% uniformly covered by stalks or
other vegetation) buffer is maintained from surface
water courses; and (iii) the enfire application site has
uniform soil coverage of at least 60% with stalks,
vines, stubble, or other vegetation and the site soils
are characferized as well drained.

When biosolids are land applied between March 15
and September 1, crop planting following biosolids
application should occur within a 30-day perod.
When biosclids are applied to sites between

September 1 and November 16, an agronomically
justified crop capable of trapping plant available
nitrogen such as small grain shall be planted within
45 days of the application of biosclids or priar to
November 18, whichever comes first or an
established cool season grass sod or timely planted
small grain crop shall be present. The crop planted
should be capable of germination and significant
growth before the onset of winter so the plant is abis
to use available nitrogen released by the biosolids.

On sites with a high leaching index (greater than 10)
as defined by the Departrment of Conservation and
Recreafion, an esfablished cool season grass or
timely planted small grain crop shouid be present
when biosolids are applied to such sites between
November 16 and December 21.

(2) Standard buffer zones. If slopes are greafer than
7.0% and biosolids will be applied between November
16 and March 15 standard buffer distances fo
perennial streams and other surface water bodies
shall be doubled. The location of land application of
biosolids shall not occur within the following
minimum buffer zone requirements;

Minimum Disfances (Feet) to Land Application Area

Adjacent Features Surface Application”
Occupied dwellings 200 ft.
Water supply wells or springs 100 ft.
Property lines 100 ft.
Perennial streams and other 50 ft.
surface waters except infermiftent streams

Intermittent streams/ 25 fi.
drainage diiches

All improved roadways 10 ft.
Rock outcrops and sinkholes 25 fi.
Agricultural drainage ditches 10 ft.

with slopes equal to or less than 2.0%

Note: ™ Mot plowed or disced to incorporate within 48 hours;

Incorporation Winter?

200 200
100 100
50 100
35 160
25 50

5 10
25 25

5 10

2 Application occurs on average site slope greater than 7.0%, during the fime between November 16 of one year and March 15 of the following

year.

The siated buffer zones to adjacent property
boundaries, surface waters, and drainage ditches
constructed for agriculiural operations may be
reduced by 50% for subsurface application (includes
same day incorporation) unless state or federal
regulations provide more stringent requirements.
Writlen consent of affected tandowners is required
te reduce buffer distances from property lines and
dwellings. In cases where more than one buffer

distance is involved, the most restrictive distance
governs. Buffer requirements may be increased or
decreased based on either site specific features,
such as agricultural drainage features and site
slopes, or on biosclids application procedures
demonstrating precise placement methods.

(3) Monitoring. Groundwater and surface water and
soils monitoring may be required for any frequent
application sites (reach agronomic rate more than
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once in three vyears) for which a potential
environmental or public heaith concern is identified
by the commissioner in accordance with this
chapter. Groundwater monitoring should not be
required for infrequent application of biosalids.

B, Forestland (Silviculture). Silvicultural use inciudes
application of biosolids to commercial timber and fiber
production iand, as well as federal and state forests. The
forestland may be recently cleared and planted, young
plantations (two-year-old to five-year-old irees) or established
forest stands.

1. Sludge standards. Refer to Article 3 of this part.

2. Site suitability. Site suitability requirements should
conform to subdivision A 2 of this section. The soil pH
should be managed at the natural soil pH for the types of
trees proposed for growth.

3. Management practices.

a. Application rates. Biosolids application rates shall
be determined by the division in accordance with the
provisions of 12 VAC 5585-510 A 3 and based on
nitrogen uptake rates and yields as recommended in
information provided by the Virginia Department of
Forestry.

b. Operations.
(1) Field management.

(a) High pressure spray shall not be utilized if
public activity is occurring within 1,500 feet
downwind of the application site. Public access o
the site shall be adequately limited or controlled
following application (Article 3 of this part).

(b) The operations should only proceed whern the
wind velocity is less than or equal to 15 miles per
hour. When high pressure spray is used windless
conditions are preferred for such operations.

(c) Biosclids application vehicles should have
adequate clearance to be suitable for silvicultural
field use.

(d) Application scheduling should take into
account high rainfall periods and periods of
freezing conditions.

(e) Monitoring requirements shall be site specific
and may include groundwater, surface water or
soils, for frequent application sites.

{2) Buffer zones. Buffer zones should conform to
those for agricultural utilization. Refer to Table 2.

C. Reclamation of disturbed land. Biosolids applied at
rates exceeding the agronomic rate may reclaim disturbed
land in one or more of the following ways: (i) surface or
underground mining operations, (i) the deposition of ore
processing wastes, (iii) deposition of dredge spoiis or fly ash
in construction areas such as roads and borrow pits.
Reclamation of disturbed land is within the jurisdiction of the
Virginia Department of Mines, Minerals and Energy. That
department should be contacted concerning issuance of a

permit for these operations. The land reclamation operation
plan should be prepared with the assistance of the Virginia
Department of Conservation and Recreation, the Soil
Conservation Service and the Virginia Cooperative Extension
Service.

1. Sludge standards. Refer to Article 3 of this part.

2. Site suitabifity. Site suitability requirements should
conform to subdivision A 2 of this section. Exceptions
may be considered on a case-by-case basis.

3. Management practices.

a. Application rates. The application rates shall be
established based-on by the division in accordance with
12 VAC 5-585-510 A 3 and the recommendation of
appropriate  agencies  including the  Virginia
Department of Mines, Minerals and Energy and the
appropriate faculty of the Department of Crop and Soil
Environmental Sciences of the Virginia Polytechnic
Institute and State University.

b. Vegetation selection. The land should be seeded
with grass and legumes even when reforested in order
to help prevent erosion and utilize available plant
nitrogen. The sludge management plan should
include information on the seeding mixture and a
detailed seeding schedule.

¢. Operations.

(1) The soil pH should be maintained at 6.0 or above
if the cadmium level in the biosolids applied is at or
above 21 mg/kg. during the first year after the initial
application. Soill samples should be anafyzed by a
qualified laboratory. The application rate shall be
limited by the most restrictive cumulative metals
frace element loading (Table S}.

(2) Surface material should be turned or worked
prior to the surface application of liquid biosclids, to
minimize potential for runoff, since solids in liquid
sludge can clog soil surface pores.

(3) Unless the applied biosolids are determined to
be Class A or have been documented as subjected
to Class | treatment, crops intended for direct human
consumption shall not be grown for a period of three
years following the date of the last sludge
application, unless the crop is tested to verify that
the crop is not contaminated. No animals whose
products are intended for human consumption may
graze the site or obtain feed from the site for a
period of six months following the date of the last
biosolids application, unless representative samples
of the animal products are tested after grazing and
prior to marketing to verify that they are not
contaminated.

12 VAC 5-585-520. Distribution or marketing.

A. Exceptional quality. Distribution or marketing provides
for the sale or distribution of exceptional quality biosolids or
mixtures of Class | treated biosolids with other materials such
that the mixture achieves the Class A pathogen control
standard.  Distribution or marketing of Class | treated
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biosolids which have been mixed with inert materials may be
approved on a case-by-case basis. Inert materials shall not
contain pathogens or attract vectors. Use of such mixtures for
agrculfural purposes should be evaluated through proper
testing or research programs designed fo access the suitability
of the material for such use. Exceptional quality biosolids
marketed as ferilizers or soil conditioners, must be registered
with the Virginia Depariment of Agriculture and Consumer
Services. The permit applicant shall obtain such registration
prior to issuance of a permit by the commissioner for
residential, agricuitural, reclamation or silvicultural use.

1. Because of the high potential for public contact with
distributed and marketed sludge or sludge products, only
biosolids processed to meet criteria specified for Class |
treatment process seguences designed to eliminate or
further reduce pathogens (PFRP), shall be sold or given
away for application to land. In addition, the biosclids
must meet vector attraction reduction requirements, and
other quality standards (Table 8) as required for the
intended use.

2. Exceptional quality bioseclids may be distributed and
marketed in either bulk amounts (unpacked) or as a
bagged product. For purposes of this chapter, a bulk
use quantity of biosolids will be defined as a volume of
that sludge product containing 15 dry tons or mere of
sewage siudge. Application of bulk use quantities of
exceptional quality biosolids to home vegetable gardens
shall not exceed an equivalent annual loading rate of
approximately one pound dry weight of biosolids per
square foot {garden products may constitute a significant
portion of a family diet and the amount of applied
piosolids cannot be specifically controlled as in
agricultural use).  Exceptional quality biosolids can
ideally be used as soil amendments for horticulture and
landscaping purposes such as:

a. Use in potting soil mixes;

b. Use for seed beds, for establishment of grass and
cther vegetation and for topdressing of existing lawns
and landscape vegetation.

3. Only exceptional guality biosolids produced from an
approved sludge processing facility can be distributed
and marketed. Biosolids sold for use as soil
amendments or fertilizers must be registered with the
Virginia Depariment of Agriculture and Consumer
Services. Approved sludge processing facilities are
those facilities constructed and operated in compliance
with required permits. Approved methods of Class |
processing for biosolids for distribution or marketing
include, but may not be limited to, the methods
described in Article 3 of this part.

B. Permits. Any owner who proposes to distribute or
market exceptional guality biosolids or matenals derived from
Class | biosolids (disiribufor), including soil additives or
compost in bulk use quantities, shall be required to obtain a
written approval issued by the State Health Commissioner
The derived material shall achieve acceptable vector
aliraction reduction standards and contain acceptable levels
of solids and poliutant concentrations in accordance with this
chapter. A permit for distribution or marketing is not required

provided that an operation permit has been issued for land
application of the processed material as part of either an
approved studge management plan (12 VAC 5-585-140 H) or
an approved operation plan (12 VAC 5-585-240). Approval of
the distribution of bulk use quantities of exceplional guality
biosolids is not required for a holder of a valid permit that
authorizes distribution in bulk use guantities. All requests for
bulk use approval shall be directed initially to the appropriate
field office of the department. The Virginia Department of
Environmental Quality, the Virginia Department of Agriculture
and Consumer Services and the Virginia Departmeznt of
Conservation and Recreation may participate in the review of
such permits involving land application. An operation permit
for distribution of bulk use quantities of exceptional gualily
biosolids will require the submittal and review of an
acceptable distribution information sheet as described in this
chapter. The approval of a distribution information sheet for
bulk use quantities of exceptional guality biosclids will be
issued in the form of a letter of approval of such use by the
department's field offices or the Division of Wastewater
Engineering.

The permittee shall maintain records on the sludge
processing facility operation, maintenance and Iaboratory
testing. Records shall be maintained for all samples to
include the following: (i) the date and time of sampling, (i)
the sampling methods used, (i) the date analyses were
performed, (iv) the identity of the analysts, (v) the results of
all required analyses and measurements. The records shail
include all data and calculations used and shall be available
to the depariment for inspections at reasonable times. All
required records shall be kept for a minimum of five years.

C. Information furnished to all users. Exceplional-guality

Biosolids distributed for public use in Virginia shall have
proper identification of the producer and a description of the
product including an acceptable statement of quality bassed
on represertative analytical testing. This information shail be
provided by the owner in either brochures for bulk distribution
or by proper labeling on bagged material. Labeling

requirements should be addressed in a management plan or
in the operatlon and mamtenance manual for the processmg

information provided to users of
marketed or distributed biosolids should note the following:
(i) the nutrient content, (ii) the acceptable land application

any uses not specified the user should cantacz‘ the distribufor af
a listed address or tefecommunications number.
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D. Distribution information. A Distribution information ferm
shall—be-provided should be maintained by the sludge
processing facility owner or holder of an operation permit for
distribution or marketing (distributor) and completed by any
single biosolids distributor or user prierde receiving bulk use

guantities of ity markefed or
distributed biosolids of more than 50 cubic yards during a

period ef-five-consceutive-days of 24 conseculive hours or
less. Copies of this ferm--shall information should be
maintained by the sludge processing facility— Sush-records
shall or distibutor and be made available upon request by
the division. Fhis{orm-shall-certain These records should
include the following information, as available—at a minimum:

1. Date;
2. Name, address, and phone number of user;

3. Amount of exceptional guality biosolids obtained;

4. Location and property owner where biosolids are
being used;

5. Size of area where biosolids are spread;

B. Proximity of site to closest river or water supply
source; and

7. Description of site uses.

Only the information listed in subdivisions 1 through 4 shall
be necessary for submission by a biosolids distributor,

The department reserves the right to prohibit the
distribution of bulk use quantities of biosolids when it appears
that such distribution is being accomplished in such a manner
so as to circumvent the foregoing requirements.

E. Other uses. The use of a nonhazardous sewage
sludge product, such as incinerator ash, will be evaluated on
a case-by-case basis as provided for by this chapter.

12 VAC 5-585-530. Sludge disposal.

Permits for sludge disposal practices will be issued through
other state and federal regulations and are not subject {o this
chapter. Such practices may include:

1. Incineration. Emission quality control requirements
will be established in accordance with state and federal
regulations. The generated ash is required to be
properly managed in accordance with Jocal, state and
federal regulations. Applicable reguiatory requirements
in addition to these-regulations this chapter may involve
permits issued by the appropriate state and federal
agencies. Buffer separation requirements will be
established on a site specific basis in accordance with
the applicable regulations.

2. Landfill. Management of stabilized sludge suitable for
topdressing of completed landfill areas will be subject to
state and federal regulations. Codisposal of sludge
within municipal solid waste landfills is subject to state
and federal regulation. Codisposal reguirements have
included:

a. Stabilization treatment of sludges.

b. Dewatering of sludges by methods designed fo
achieve a suspended solids level of 20% or more, or a
treated sludge sample passes the paint filter test
standards for free water.

c. A nonhazardous declaration from the owner.

3. Lagooning (surface disposal). When these facilities
are closed by burying the wastes in place, they may be
considered to be surface disposal sites. A closure plan
shall be provided fo the appropriate agencies.

4. Dedicated sites, The primary purpose of surface
disposal sites is to allow frequent long-term sludge
application at a single location at amounts which exceed
agronomic rates but not for the purpose of reclaiming
disturbed soils. Sludge disposal operations on dedicated
sites will be subject to /ocal, state and federal regulations
including site management practices. Permits will be
issued through state and federal regulations to protect
public health and the quality of state waters. Any
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dedicated site may be subject to local zoning
requirements and may be recorded as a dedicated site in
the appropriate circuit court deed book (Table A-3).

12 VAC 5-585-550. Biosolids characteristics; nutrients;
heaviemetals frace elements; organic chemicals.

A. The primary agronomic value of biosolids, the nutrient
content, shall be established prior to agricultural use. The
applied nitrogen and phosphorous content of biosclids shall
be limited to amounts established to support crop growth.
Nitrate nitrogen developed as a result of biosclids application
shall be controlled in order not to accumulate in groundwater
as a pollutant. Thus, the amount of biosolids applied to land
shall be restricted based on the nitrogen requirements of the
crop grown on the amended site immediately following
application (agronomic rate). In addition, soil erosion and site
runoff should not result in phosphorous pollution of surface
waters as a result of surface application of biosolids. The
results of approved groundwater monitoring programs may
be utilized to verify frequent application rates.

B. The heavy metal content of biosolids may restrict the
application rate below the agronomic rate.  However,
municipal biosolids would not normally contain excessive
heavy metal concentrations unless a significant amount of a
high metal content wastewater without pretreatment is
routinely discharged into the municipal system. If a biosolid
contains heavy metal concentrations below the ceiling values
listed in Table 8, or is processed and evaluated as
exceptional quality biosolids, the application rate for
agricultural use shall be unrestricted up to the agronomic rate
for infrequent applications. The accumulated amount of
heavy-metals frace elements can restrict the application rate
for frequent applications of biosalids.

C. Municipal biosolids can contain synthetic organic

chemicals from industrial wastewater coniributions and
disposal of household chemicals and pesticides. Municipal
biosolids typically contain very low levels of these

compounds; however, biosolids may be required to be tested
for certain toxic organic compounds prior to agricultural use
{Table 13). |f performed and validated, these test resulls
shall be ulilized to evaluate the maximum allowable annual
loading rate for the tested biosolids. If analytical test results
verify that bioseclids contains levels of organic chemicals
exceeding concentration limits incorporated in federal
regulations or standards, appropriate restrictions shall be
imposed for agricultural use of that biosolid.

12 VAC 5-585-560. Biosolids treatment.

A.  Stabilization.  Biosolids treatment processes are
primarily designed to increase the solids content of the
biosolids by separation and removal of liguid and are
designed io stabilize the solid fraction through biochemical
conversions that inaclivate pathogens and reduce vector
attraction characteristics and the potential for odor
production. Such treatment should be designed to improve
the characteristics of the biosolids for a particular
use/disposal practice, increase the economic viability of using
a parlicular practice and reduce the potential for public
health, environmental and nuisance problems.

B. Class | treatment. Class | treatment may be achieved
by process sequences to further reduce {PFRP} or eliminate
pathogens, i.e., Class A pathogen control. Class | treatment
methods reduce all pathogens potentially contained in
biosolids or septage to a level below specified limits (Table
3). Class A microbiological standards and an accepiable
solids content shall be achieved at the time biosolids are
used or prepared for distribution or marketing in accordance
with the appropriate management practices specified in this
chapter. Class | treatment processes should include one or
more of the following operations:

1. Heat treatment. The temperature of the biosolids that
is used or disposed is maintained at a specific value for
a specified period of time:

a. When the percent solids of the biosolids is 7.0% or
higher, the temperature of the biosolids shall be 50°C
or higher, the time period shall be 20 minutes or
longer; and the temperature and time period shall be
determined using equation B-1, except when smali
particles of biosolids are heated by either warmed
gases or an immiscible liquid.

Equation B-1; D1 = (131,700,000)/ 10(exp 0.1400(%)
Where,

D1 = time in days that biosolids temperature is t or
more

t = Biosolids temperature in degrees Celsius (°C).
exp = exponent or power that Base 10 is raised io.

b. When the percent solids of the biosolids is 7.0% or
higher and small particles of biosolids are heated by
either warmed gases or an immiscible liquid, the
temperature of the biosolids shall be 50°C or higher;
the time period shall be 15 seconds or longer; and the
temperature and time period shall be determined using
equation B-1.

c. When the percent solids of the biosolids is less
than 7.0% and the time period is at least 15 seconds,
but less than 30 minutes, the temperature and time
pericd shall be determined using equation B-1.

d. When the percent solids of the biosolids is less
than 7.0% the temperature of the biosolids is 50°C or
higher; and time pericd is 30 minutes or longer, the
temperature and time period shall be determined using
equation B-2.

Equation B-2; D2 = (50,070,000)/ 10{exp 0.1400(f)

D2 = time in days that biosolids temperature is t or
more

t = Biosolids temperature in degrees Celsius {°C).

e. The temperature of the biosolids is maintained at
70°C or higher for a time period of 30 minuies or
longer {Pasteurization).

2. Heat drying. A process wherein dewatered biosolids
cake is dried by direct or indirect contact with hot gases
and the biosolids moisture content is reduced to 10% or
lower. Direct drying is achieved when the biosolids
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particles reach temperatures of 80°C or higher. Indirect
drying may involve the temperature of the gas stream
measured at the point where the gas stream leaves the
dryer. Indirect drying may be achieved when the wetbulb
temperature of the gas stream leaving the dryer is in
excess of 80°C or the biosolids particles reach
temperatures of 80°C or higher.

3. Thermophilic composting. A process using the within-
vessel composting method which maintains a treated
biosolids temperature of 55°C or greater for three days.
A process using the static aerated pile composting
method which maintains a treated biosolids temperature
of 55°C or greater for three days. A process using the
windrow composting method which maintains a treated
biosolids temperature at 55°C or greater for at least 15
days during the composting period, and during the
indicated high temperature period, there is a minimum of
five turnings of the windrow. Operating temperatures are
measured af the depth of 30 c¢m from the surface of the
compost mixture. As thermophilic composting processes
are less efficient in destroying pathogens than other
disinfection processes an additional storage of
processed compost up to 30 days or more may be
necessary to achieve an adequate level of vector
attraction reduction as verified by testing prior to final
disposition (Table 3).

4. Thermophilic aerobic digestion. Liquid biosolids
consisting of 50° or more waste biological liquid by dry
weight, is agitated with air or axygen to maintain one
mg/l or more dissolved oxygen at mid-depth, during a
mean cell residence time of 10 days or more at 55°C or
more.

5. Alkaline (PFRP) stabilization. Thorough blending of
an alkaline additive to digested biosolids in sufficient
guantities to produce a mixture pH of 12 or more for a
period of 72 hours or more with one of the following: (i)
mixture temperature of 55°C for a minimum period of 12
hours, (i) mixture temperature of 70°C or more for a
minimum period of 30 mintutes or more. Such treatment
may be followed by storage for an acceptable pericd of
time to dry the mixture to an adequate dry solids content.
Alkaline addition fo undigested biosolids will be
considered on a case-by-case basis with extensive
menitoring used to verify the level of pathogen control
achieved.

B. Chlorine oxidation. A process of introducing high
doses of chlorine (1,000 mg/ to 3,000 mg/l} into the
biosolids stream under low pressure (30 psig or more)
producing a biosolids pH of four or less in order to
achieve Class A microbiological standards (Table 3),
followed by acceptable drying to achieve a suspended
solids content of 30% or more.

7. Alternative equivalent stabilization processes. The
process operating parameters for alternative equivalent
stabilization processes (PFRP) should be addressed,
case-by-case, based on division evaluation of the results
of adequate monitoring and testing programs (Table 3),
with input from the USEPA staff, i.e., the Pathogen
Equivalency Committee.

C. Class Il treatment. Class Il Treatment may be achieved
by Process Sequences to Significanily Reduce Pathogens
{PSRP}, i.e., Class B Pathogen Control. Class 1l treatment
methods reduce bacteria (fecal coliform, fecal streptococci,
enterococci) found in the treated biosolids or septage twe 174
logs or more (480 32 fold) below the densities found in the
raw biosolids to achieve a density of (6 6.3 log10 per gram of
total solids or less (Table 3)). Class B microbiological
standards shall be achieved at the time the biosolids are
removed and transported for land application in accordance
with the management practices specified. Class |l treatment
processes may include one or more of the following
operations: .

1. Anaerobic digestion. A process whereby biosolids
are maintained in an anaerobic environment for a mean
cell residences period ranging from 60 days at 20°C to
15 days at 35°C.

2. Aerobic digestion. A process of agitating biosolids
with air or oxygen to maintain aercbic conditions for a
mean cell residence period ranging from 60 days at 15°C
to 40 days at 26°C.

3. Low-temperature composting. A process using the
within-vessel, aerated static pile or windrow composting
methods, whereby the temperature of treated biosolids is
maintained at a minimum of 40°C for five days. For four
hours during this period the operating temperature of the
treated biosolids exceeds 55°C. Additional storage of
processed compost for 30 days or more may be
necessary to provide the necessary level of vector
attraction reduction prior to final disposition.

4.  Alkaline (PSRP) stabilization. A process where
sufficient alkaline additive is blended with unstabilized
biosolids to produce a minimum mixture pH of 12 after
two hours of contact and a pH of 11.5 or more for 22
additional hours or more, with storage for a period
sufficient to produce an acceptable dry solids content as
necessary for the method of final disposition.

5. Air drying. Biosolids treated by methods similar to
those listed above, but not meeting Class Il e
treatment standards are dried on sand beds or in basins
with underdrains for a minimum period of three months,
during which time the ambient daily temperature exceeds
0°C and a dried biosolids are produced.
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E:- D. Additional treatment methods to provide disinfection
of treated biosolids. Pathogen treatment processes may be
enhanced by providing additional treatment methods to
eliminate parasitic worms and ova (EH process sequence).
Any of the processes listed below, if added to stabilization
processes described previously, will further lower pathogens.
Because these processes, when used alone, do not reduce
nuisance cdors and the attraction of vectors, they are
considered to be supplementary to typical stabilization and
pathogen treatment processes.

1. Beta Ray Irradiation. A process involving the
irradiation of biosolids with beta rays at dosages of at
least one megarad at 2°C.

2. Gamma Ray Irradiation. A process involving the
irradiation of biosolids with gamma rays from certain
isotopes, such as 80Cobalt and 137Cesium, al dosages
of at least 1.0 megarad at 20°C.

E E. Vectior attraction reduction parameters. One of the
appropriate vector attraction reduction requirements shall be
achieved and Class A or B pathogen conirol obtained when
bulk biosolids are applied to agricultural land, forest, a public
contact site, reclamation site, lawn or home gardens. One of
the appropriate vector attraction reduction requirements shall
be met when Class A biosolids are sold or given away in a
bag or other container for application to the land. The
following operational methods will achieve the necessary
vector attraction reduction requirements;

1. The mass of volatile solids in the biosolids shall be
reduced by a minimum of 38% (see calculation
procedures in  "Environmental Regulations and
Technology - Control of Pathogens and Vector Attraction
in  Biosolids", EPA-625/R-92/013, 1992, U.S.
Environmental Protection Agency, Cincinnati, OChio
45268).

2. When the 38% volatile solids reduction cannot be met
for an anaerobically digested biosolid, vector attraction

reduction can be demonstrated by digesting a portion of
the criginally digested biosolids anaerobically in the
laboratory in a bench-scale unit for 40 additional days at
a temperature between 30°C and 37°C. When at the
end of the 40 days, the volatile solids in the biosolids at
the beginning of that period is reduced by less than 17%,
adequate vector attraction reduction is considered
demonstrated for the originally digested biosolids.

3. When the 38% volatile solids reduction requirement
cannot be met for an aerobically digested biosolid, vector
attraction reduction can be demonstrated by digasting a
portion of the originally digested biosolids that has a
percent solids of 2.0% or less aerohically in the
laboratory in a bench-scale unit for 30 additional days at
20°C. When at the end of the 30 days, the volatile solids
in the biosolids at the beginning of that period is reduced
by less than 15%, adequate vector attraction reduction is
considered demonstrated for the ariginally digested
biosolids.

4. The specific oxygen uptake rate (SOUR) for biosolids
treated in a Class ¥ /f or better aerobic process shall be
equal to or less than 1.5 milligrams of oxygen per hour
per gram of total solids (dry weight basis) at a
temperature of 20°C.

5. Biosolids shall be treated in a Class # I/ or better
aerobic process for 14 days or longer. During that time,
the temperature of the biosolids shall be higher than
40°C and the average temperature of the biosolids shall
be higher than 45°C.

6. The pH of treated biosolids shall be raised to 12 or
higher by alkaline addition and, without the addition of
mare alkaline material, shall remain at 12 or higher for
two hours and then at 11.5 or higher for an additional 22
hours. Alkaline stabilization of untreated biosclids shall
be evaluated on a case-by-case basis.

7. The percent solids of treated biosolids that does not
contain unstabilized solids generated in a primary
wastewater treatment process shall be equal o or
greater than 75% based on the moisiure content and
total solids prior to mixing with other materials.

8. The percent solids of freated bicsolids that contains
unstabilized sclids generated in a primary wastewater
treatment process shall be equal to or greater than 30%
based on the moisture content and total solids prior to
mixing with other materials.

9. For biosolids that are surface applied and
incorporated, or injected, below the surface of the land:

a. No significant amount of the biosclids shall be
present on the land surface within one hour afier the
biosolids are injected.

b. When the biosclids that are injected below the
surface of the land are Class A with respect fo
pathogens, the biosclids shall be injected below the
land surface within eight hours after being discharged
from the pathogen treatment process.
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¢. Biosolids applied to the land surface shall be
incorporated into the soil within six hours after
application to or placement on the land.

d. When biosolids that are incorporated info the soil
are Class A with respect to pathogens, the biosolids
shall be applied to or placed on the land within eight
hours after being discharged from the pathogen
treatment process.

10. The pH of unireated domestic septage applied to
land shall be raised to 12 or higher by alkaline addition
and, without the addition of more alkaline material, shall
remain at 12 or higher for 30 minutes prior to application.

12 VAC 5-585.-570. Site access time restrictions.

A.  Unrestricted access (UA). Biosclids that have
undergone Class ! Treatment to achieve Class A Pathogen
Controi may be applied or incorporated into the soil of
agricuitural lands and immediate public access is permitted.
A waiting period is required up to 30 days following
application (to allow adhering biosolids to be washed from the
foliar portion of the plants by precipitation). This waiting
period is required before: (i} crops are harvested for human
consumption, (i) dormestic animals are aliowed to graze on
the site.

B. Restricted access (RA). Following application or
incorporation of biosolids that have undergone Class |l
treatment to achieve Class B Pathogen Control public access
and crop management shall be restricted as follows: (i)
access to any site with a high potential for contact with the
ground surface (public use) by the general public shall be
controlled for a minimum time period of ane year, (i) access
to agricultural sites and other sites with a low poteritial for
public exposure shall be controlied for 30 days, (iii} food
crops with harvested parts that touch the biosolids/soil
mixiure and are not totally above the land surface shall not be
harvested for 14 months, (iv) food crops with harvested parts
below the surface of the land shall not be harvested for 20
months following application, when the biosolids remain on
the land surface for four months or longer prior fo
incorporation into the soil, (v} food crops with subsurface
harvested parts shall not be harvested for 38 months
following application, when the biosolids remain on the land
surface less than four months prior to incorporation, {vi)
feeding of harvested crops to animals shalf not take place for
a ftotal of one month folfowing surface applicalion (two
months for lactating dairy livestock), {(vii} grazing by animals
whose products will or will not be consumed by humans is
prevented for at least 30 days (60 days for lactating dairy
livestock).

B. C. Modified Access (MA), If a biosolids processing
sequence is used to treat PSRP or PSLP biosolids that
eliminates or inactivates hefminth eggs (EH), public use
access resfrictions are reduced to six and eight months
respectively, which shall inciude two summer months. A
summary listing of access restrictions is presented in Table
10.

12 VAC 5-585-590. Maximum application rates for trace
elements.

The maximum cumulative application of cadmium and
other biosolids borne metals frace efements to soils used for
crop production is summarized in Table 9. Parameters other
than those listed in Tables 8, 9 and 14 can be used to
evaluate the application rate of biosolids in accordance with
current EPA technical regulations.  Exceptional Quality
Biosolids applied to lawns or home gardens in residential
areas shall be of such quality so as to conform with the
pollutant levels specified in Table 8-B.

12 VAC 5-5835-610.
phosphorus.

Maximum application rates for

Biosolids use operations involving high application rates of
phosphorus may involve additiona! monitoring reguirements
{12 VAC 5-585-400) for permit issuance. Submission of
additional information may be requested for any proposed
biosolids use sites exhibiting very high soil test phosphorus of
55 or more paris per million parts phosphorus (Mehlich 1
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analytical test procedure or equivalent). The Virginia
Department of Conservation and Recreation may require the
preparation of a complete nutrient management plan or a soil
conservation plan, as appropriate, if such sites exhibit a
significant erosion potential based on site soils and
topography. The division wili request such information from
the Virginia Depariment of Conservation and Recreation and
the required plans shall be completed prior to any biosolids
use operations on that site.

TABLE 8
A. RECOMMENDED CEILING RGEELTFANT LIMITS FOR
THE TRACE MEFAL ELEMENT CONTENT OF BIOSOLIDS
ACCEPTABLE FOR LAND APPLICATION

CONCENTRATION IN
MILLIGRAMS PER

ROLLUTAMNT TRACE ELEMENT KILOGRAMS (DRY WEIGHT)
Arsenic 75
Cadmium a5
Chromivm e 3000
Copper 4300
Lead 840
Mercury 57
Maolybdenum 75
Nickel 420
Selenium 32 100
Zinc 7500

ELEMENT CONCENTRATIONS FOR APPLICATION OF
EXCEPTIONAL QUALITY BIOSOLIDS TO LAWNS OR
HOME GARDENS IN RESIDENTIAL LOCATIONS

CONCENTRATION IN
MILLIGRAMS PER

ROLLUTAMNT TRACE ELEMENT KILOGRAMS (DRY WEIGHT)
Arsenic ™ 412
Cadmium 21 39
Chromiumt————————oeroeo——— 4200
Copper 1500

Lead 300
Mercury 17
Molybdenum ™ 44
Nickel 420
Selenium 32 100
Zinc 2800

Note:* ¥ The monthiy average concentration is currentiy under study
by USEPA as—USBAhasidentified—that—these—levels—were

TABLE 9

MAXIMUM CUMULATIVE APPLICATION OF BIOSOLIDS
BORNE METALS TRACE ELEMENTS THAT CAN BE

APPLIED TO SOILS USED FOR CROP PRODUCTION"

Metal Trace Element

Kagl/ha (Ibs/AC)
Arsenic 41 (36)
Cadmium 21 39 83 (35)
Copper 1,500 (1,340}
Lead 300 (270)
Mercury 17 {16)
Molybdenum @ a4 36)
Nickel 420 (375)
Selenium 32 100 £29) (88)
Zinc 2,800 (2,500)
Note: 'Y Sueh total applications to be made on soils with the

Biosolids/soif mixture pH adjusted to 6.0 or greater if the Biosolids
cadmium content is greater than or equal to 21 mg/kg.

The maximum cumulative application rate is limited for all ranges of
cation exchange capacity due to soil background pH in Virginia of
less than 6.5, and lack of regulatory controls of soil pH adjustment
after Biosolids application ceases.

@ The maximum cumulative application may be increased—in

ardanca h tha ro = DA

data is curmﬁy under study by USEPA.
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TABLE 10
COMPARISONS OF TIME RESTRICTIONS FOLLOWING COMPLETION OF BIOSOLIDS APPLICATION ASSOCIATED WITH
CLASS il AND-CEASSH TREATMENT LEVELS

Freatment (PERm
{RERR}

Type of Applica- .
tion Surface" Surace!” Incor- lacom-
2
porated” orated™

Control of Access 12 Months 18-Months 12 Months 12-Menths
for Public Use®™

Time lapse required 14 Month 48-Manths 14 Months 48-Months
before above ground

food crops with

harvested parts that

touch the biosolids/

soil mixture can be

harvested.

Time lapse before 20 Months 268-Months 38 Months 42 Months
food crops with

harvested parts

beiow

the land

surface can be

harvested

Harvesting food 1 Month F-ionth 1 Month 4-htonth
crops, feed crops
and fiber crops

Grazing and feeding 1 Manth 2Months 1 Month 2-Menths
harvested crops to

animals whose pro-

ducts are consumed

by humans*

Grazing orfeeding 1 Month Hionth 1 Month +Month

1 Il 1
-+ T

e

Fdm Il wil {
b 7 )

TooneT

of farm animals whose pro-
ducts are not con-
sumed by humans

Harvesting turf 12 Months 12-Months 12 Months A2 Months
for placement on

land with a high

potential for public

exposure or a lawn'

Note: ™ remains on land surface for four {4} months or longer prior to incorporation

 ramains on land surface for less than four {4 months pricr to incorporation

® public access to agricultural sites and other sites with a low potential for direct contact with the graund surface shall be controlled for 30 days
ior o =S oation of Crasel ol o collowt  fionof.C osords.

“ the restriction for lactating dairy cows is two {2} months

® this time restriction must be met unless otherwise specified by the permitting autherity.
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ACRE FOR VARIOUS NON-IRRIGATED CROPS GROWN ON SOILS RECEIVING

TABLE 11: NITROGEN REQUIREMENTS FOR AGRONOMIC RATES
A, RECOMMENDED PLANT AVAILABLE NITROGEN (PAN) APPLICATION RATES IN POUNDS OF NITROGEN (N) PER

INFREQUENT BIOSOLIBS

APPLICATIONS'"
Soit Productivity Group
| it I [\ vV
A B A B A B A B
Crop Ibs N/acre

Corn grain or silage 160 to 150 to 140 to 130 to 120 to 110 to 100 to 85to 6510

180 170 160 150 140 130 120 105 35
Grain sorghum 140 130 120 110 160 95 90 80
Full Season Soybeans @ 160to | 150t0 | 140to| 130to| 120to| 110tc| 100to 85 to 65 to

180 176G 160 150 140 130 120 105 85
Canola 100 90 80 60 60
Wheat 100 g0 80 60 60
Barley 90 80 80 60 60
Rye 75 75 75 75 75
Oats 80 80 80 60 60
Tallgrass hay ' 250 250 200 160 160
Bermudagrass hay 300 300 260 210 210
Pasture Fescue/ 120 120 100 80 80
Orchardgrass )
Bermudagrass pasture 200 200 160 120 120
Alfalfé 300 300 210 150 150
Sudangrass, 70 70 70 70 70

sudan-

sorghum, miliet ©
Stockpiled tall fescue g0 90 90 60 60
{summer application by
August 31)

Notes: " For proposed use of crops or PAN rates (lbs/A) not included in the foliowing tables, adequate yield and PAN Data are to be submitted
in accordance with 12 VAC 5-585-140 G (and Part IV} of these regulations.

' For doublecrop or late beans planted after 6/21, {of any year,) allowable PAN rates are the lowest of the listed values, as rounded to nearest

factor of ten.

® For Fall Application Rate may sidedress up to 60 lbs fertilizer Nfacre in late February before spring growth begins.

B. ESTIMATED YIELDS IN BUSHELS (bu) OR TONS (T) PER ACRE(A) OF VARIOUS NON-IRRIGATED CROPS FOR
IDENTIFIED SOIL PRODUCTIVITY GRCUPS

I Il i Y \Y
Crop A B A B A B A B
Corn
Grain(bu/A) 160 150 140 130 120 110 100 85 85
Silage (T/A) 21 20 19 18 17 16 15 13 10
Grain Sorghum (bu/A) 140 130 120 110 100 90 a0 80
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Soubeans Soybeans (bu/A)

Early season, 50 45 40 35 25 20

Ale seasan 40 34 34 30 25 18 15

Canola ® UNDETERMINED AT THIS TIME
Wheat(bu/A}

Standard G4 56 48 40 24

Intensive 380 70 60 50 30
Barley(bu/A)

Standard 110 70 60 50 30

Intensive 115 88 75 63 38
Oats 80 80 80 60 60
Tallgrass hay (T/A) >4.0 | 3.54.0 3-3.5 <3.0 NA NA
Bermudagrass hay (T/A} >8.0 4.0-6.0 <4.0 NA NA
Alfalfa (T-/A) >6.0 4.0-6.0 <4.0 NA NA

Notes: Appiy listed PAN rate when application occurs between 3/1 and 9/30 in any year and apply only one-half of listed PAN rates

application will occur between 10/1 of any year and 2/28 of the foflowing year, with remaining PAN applied after 3/1 of that following year.

f

“) For frequent applications apply 60 lbs PAN/acre per year. Following infrequent application rate, subsequent frequent applications should be

adjusted on a case-by-case basis, accounting for residual frem other wastes and crops (Part IV, Table A-2).

) Sudangrass, sudan-serghrum sudan-sorghum and pearl millet may receive a PAN rate of 120 Ibs/A if the application occurs between 3/1 and
6/1 of any year and two cuttings are to be made, weather permitting. For Foxtail or German Milfet, cut only once, application will be limited to a

PAN rate of 70 LBS/A.

) Late season beans would be planted on or after 6/21 of that year.

) Sufficient Yield Data not currently available.
C. RESIDUAL PLANT AVAILABLE NITROGEN {PAN) REMAINING FROM GROWTH OF VARIOUS LEGUMES DURING

THE PREVIOUS YEAR ©

- Crop %Stand Yield Description Residual Pan (ibs/A)

Alfalfa 50-75 Good (>4T/A) 90
25-49 Fair (3-4T/A) 70
<25 Poor {<3T/A) 50
Red Clover >50 Good (=3T/A) 80
25-49 Fair (2-3T/A) 60
<25 Poor (<2T/A) 40

Hairy Vetch 80-100 Good 100
50-79 Fair 75
<50 Poor 50
Peanuts 45

Soybeans 2009

Notes: © The Residual PAN values must be subtracted from the PAN values listed in Table A of this section to determine

Biosolids Application rates following growth of Legume Crops the previous year.

"9 wWhere yield data is available utilize 0.5 pounds per bushel,
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TABLE 12

A. ESTIMATED NITROGEN MINERALIZATION RATES
FOR BIOSOLIDS

Years After Application

Bicsolids Type First Second Third
Lime Stabilized 0.30 0.15 0.07
Aerobic digestion 0.30 0.15 0.08
Anaerobic digestion!”’ 0.20% 0.10 0.05
Composted™ 0.10 0.05 0.03

NOTE: " Typical anaerobically digested municipat biosolids shouid
be characterized by a total volatile solids fraction of of 55 percent %
or less total organic nitrogen of 4.0 pereent % or less and an
ammonia nitrogen content of 1.0 percent % or less.

* The mineralization rate may be increased up to a value of 0.3 in
accordance with the degree of stabilization achieved.

¥ Biosolids compost should be characterized by a total organic
nitrogen content of 2.0 persent % or less and no significant ammonia
nitrogen.

B. ESTIMATED AMMONIA NITROGEN VOLATILIZATION
RATES FOR BIOSOLIDS

Percent Ammonia Volatilized

Management Practice Biosolids pH Biosolids pH
Less than 10 Greater than 10

Injection below surface 0 0
Surface application with/

--lncorporation within 24 hours 15 25
--Incorporation within 1-7 days 30 50
--Incorporation after 7 days 50 75

TABLE 13

A, ORGANIC CHEMICAL TESTING THAT MAY BE
REQUIRED TO I[IDENTIFY AN EXCEPTIONAL QUALITY
BIOSOLIDS

Organic Chemicals
Aldrin/dieldrin (total)
Benzo (a) pyrene
Chlordane
DDT/DDE/DDD (total) !
Dimethyl nitrasamine
Heptachlor
Hexachlorobenzene
Hexachlorobutadiene
Lindane

Polychlorinated biphenols
Toxaphene
Trichloroethylene

NOTE:

DDT 2,2 - Bis (chlorophenyl) - 1,1,1 - Trichloroethane
DDE 1,1 - Bis (chlorophenyl) - 2,2 - Dichloroethane
DDD 1,1 - Bis (chitorophenyl) - 2,2 - Dichloroethane

B. THE RECOMMENDED APPLICATION RATE FOR
DOMESTIC SEPTAGE APPLIED TO AGRICULTURAL

LAND, FOREST, OR A RECLAMATION SITE SHALL NOT
EXCEED THE ANNUAL APPLICATION RATE CALCULATED
USING THE FOLLOWING EQUATION:

AAR = N/(0.0028)
Where:

AAR = Annual application rate in gallons per acre per
365 day period.

N = Amount of nitrogen in pounds per acre per 305 day
pericd needed by the crop or vegetation grown on the
land.

TABLE 14

A, RECOMMENDED LIME APPLICATION RATES
NEEDED TO ADJUST INITIAL SOIL pH TO 8.5 FOR THE
LOWER COASTAL PLAINS SOILS.

Soit Type*
Initial Soil pH  Sandy Coarse Textured Leamy Fine Textured
Lime, Tons/AC

4.8 35 4.5
5.0 3.0 3.75
5.5 1.75 2.5
6.0 1.256 1.5
6.3 0.75 1.0

B. RECOMMENDED LIME APPLICATION RATES
NEEDED TO ADJUST INITIAL SOIL pH TO 6.8 FOR
MIDDLE AND UPPER COASTAL PLAINS SOILS.

Soil Type*®
Initial Soil pH  Sardy Coarse Texiured Leamy Fine Textured
Lime, Tons/AC
4.8 4.25 575
50 4.0 525
55 3.0 4.0
8.0 20 2.75
8.5 1.25 1.5

NOTE: ™Sandy Coarse fextured soils" include those surface
soils designated by VSBA USDA-SCS soil classification as
"sandy loam" or lighter in texture; loamy” “fine textured soils”
include those classified as having textures heavier than
sandy loam.

12 VAC 5-5B5-630. Operation plan {to be made availabile
for fieid use and farmerfowner information).

A, Comprehensive, general description of the oparation
including biosolids source(s), quantities, flow diagram
illustrating treatment works biosolids flows and solids
handling units, site description, crops utilized, application
rates, methodology of biosclids handling for application
periods, including storage and nonapplication period storage,
and alternative management methods when storage is not
provided. Information in accordance with a nufrient
management plan as approved by the Department of
Conservation and Recreation shall be submitted for—-&} ali
frequent at agronomic application sites;-and-fi}-all-frequent
below agronomic application sites

. The nutrient management
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plan information shall also be submitted for proposed
application sites owned or operated in conjunction with
operations in which: (i) domestic livestock have been, are, or
will be stabilized or confined and fed or maintained for a total
of 45 days or more in any 12-month period; and (ii) crops,
vegetation, forage growth or post-harvest residues are not
sustained over any portion of the operation site. The
approved nuirient management plan shall account for all
sources of nutrients o be applied {o the site and include at a
minimum the following information: (i} 2 site map indicating
the location of any waste storage facilities and the fields
where biosolids will be applied; (i) site evaluation and
assessment of soil types and potential productivities; (i)
nutrient management sampling including soil monitoring; (iv)
biosolids application rates based on the overall nutrient
requirements of the proposed crop and soil monitoring
results; and (v} biosolids and other nutrient source application
schedules and land area reguirements.

B. Biosolids transport.

1. Description and specifications on the bed or the tank
vehicle.

2. Haul routes to be used from the biosolids generator to
the storage unit and iand application sites.

3. Procedures for biosolids off-loading at the biosolids
facilities and the land application site together with spill
prevention, cleanup, (including vehicle cleaning), field
reclamation and emergency spill nofification and cleanup
measures.

4. Voucher system used for documentation and record
keeping.

C. Field operations.
1. Storage.

a. Rouline storage - supernatant handling and
disposal, biosolids handling, and loading of transport
vehicles, equipment cleaning, freeboard maintenance,
inspections for structural integrity.

b Emergency storage - procedures for
department/board approval and implementation.

¢. Temporary storage - procedures to be followed
including either designated site locations provided in
the "Design Information” or the specific site criteria for
such locations including the liner/cover requirements
and the time limit assigned to such use.

d. Field reclamation of off-loading areas.
2. Application methodology.

a. Description and specifications on  spreader
vehicles.

b. Procedures for calibrating equipment for various
biosolids contents to ensure uniform distribution and
appropriate loading rates on a day-to-day basis.

¢. Procedures used {0 ensure that operations address
the following consiraints: Application of biosolids to
frozen ground, pasturefhay fields, crops for direct
human consumption and saturated or ice/snow

covered ground; maintznance buffer zones, slopes,
prohibited access for beef and dairy animals, soil pH
requirements, and proper site specific biosolids
loading rates on a field-by-field basis.

12 VAC 5-585-540. Recordkegping.

A, Monitoring and testing requirements for biosolids,
groundwater, soil and surface water including sample
frequency, methods and locations of sampling and analytical
methods/laboratory facilities to be utilized. Procedures for
daily acquisition and recording of all necessary data including
all necessary forms must be fuily described.

B. Reporting reguirements, as specified by issued
certificates, permits or other approvals, will be fully described
to ensure timely submission of zll such reports.

C. Records related to data and information specified in
agreements between generator, owner, agents, landowners
and farmers shall be described and maintained for a
minimum period of five years or the duration of the certificate
or permit or subsequent revisions, if longer than five years.

TABLE A-1
BIOSOLIDS APPLICATION AGREEMENT

This Biosolids application agreement is made on .........
between .......... , referred to here as "landowner,” and ......... ,
referred to here as "owner.":

Landowner is the owner of agricultural land shown on the
map attached as Exhibit A and designated there as ..........
("landowner's land"). Owner agrees to apply and landowner
agrees to comply with certain permit requirements following
application of Biosofids on landowner's land in amounts and
in @ manner authorized by permit number ........ which is held
by the owner. '

Landowner acknowledges that the appropriate application
of Biosolids will be beneficial in providing fertilizer and soil
conditioning to his property. Moreover, landowner
acknowledges that he has been expressly advised that, in
order to protect public health:

1. Public access to landowner's land upon which
Biosolids has been applied should be controlled for at

Ieast 30 days {80-days—{for-Class{{reatment-biosslids

M%%meaman%hs} followmg any appiication of bsosohds
and no biosolids amended soil shall be excavated or
removed from the site during this same period of time
unless adequate provisions are made {o prevent public
exposure to soil, dusts or agrosols;

2. Food crops with harvested parts that touch the
biosolids/soil mixture and are totally above the land
surface shall not be harvested for 14 months (48-menths
after the application of

biosolids. Food crops with harvested parts below the
surface of the land shall not be harvested for 20 months
after the

application of biosolids when the biosolids remain on the
land surface for a time period of four {4) or more months
prior to incorporation inte the soil, or 38 months {42
} when the

biosolids remain on the land surface for a time period of
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less than four (4) months prior to incorporation. Other
food crops, feed crops and fiber crops shall not be
harvested for 30 days after the application of biosolids;

3. Following biosclids application to pasture or hayland
sites, meat producing livestock should not be grazed or
fed chopped foilage foliage for 30 days {80-days—for
Class-H-treatment-bioselids} and lactating dairy animals
should be similarly restricted for a minimum of 60 days.
Other animals should be restricted from grazing for 30

5. Tobacco, because it has been shown to accumulate
cadmium, should not be grown on landowner's land for
three years following the application of biosolids borne
cadmium equal to or exceeding 0.45 pounds/acre (0.5
kilograms/hectare);

6. Turf grown on land where biosolids are applied shall
not be harvested for one year after application of
biosolids when the harvested turf is placed on sither land
with a high potential for public exposure or a lawn,

days; unless otherwise specified by the permitting authority.

4. Supplemental commercial fertilizer or manure
applications should be coordinated with the Biosolids
applications such that the total crop needs for nutrients
are not exceeded as identified on the nutrient balance
sheet (Table A-2)}) or the nutrient management plan
approved by the Virginia Department of Conservation Land e )
and Recreation to be supplied to the landowner by the ancowner.  JWner.
owner at the time of application of Biosolids to a specific =

permitted site; Mailing Address:  Mailing Address

Owner agrees to notify landowner or landowner designee
of his proposed schedule for Biosolids application and
specifically prior to any particular application te landowner's
land. This agreement may be terminated by either party
upon written notice to the address specified below.

TABLE A-2
EXAMPLE OF A NUTRIENT BALANCE SHEET
Field:
Acres:
Biosolids Balance Needed
Crop Needs Supplied From Fertilizer
Year Crop N-R203-K20 N-P203-K20 N-R283-K20 Notes
P205 P205 P205
1992 Corn 140-50-80 140-70-10 0-0-70 1.
1993 Wheat- 100-80-140 70-90-0 30-0-140 2.3
Soybeans

NOTES:

1 The supplied information above should be used as a guide to coordinate manure and/or fertilizer applications if needed
with the biosolids supplied nutrients. Crop needs are based upon Virginia Tech recommendations for your soil sample
results and the predominant {10% or mare of acreage) soil series in your field.

2 Significant residual nitrogen and phosphorus is supplied by biosolids in the second year following application.

3 Apply 140 pounds potash in fall or winter to small grain, apply 30 pounds nitrogen to small grain in late winter or early
spring if needed.

TABLE A-3
SLUDGE DISPOSAL SITE DEDICATION
.......... , & Virginia Corporation, does dedicate that tract or parcel of real estate situated, lying and being in .......... County,
Virginia, more particularly described by deeded and plat of survey of record in Deed Book ...... , pages .. USRS - 121+ BRSO o
the Clerk's Office of the Circuit Court of ... County, Virginia, and being the identical real estate Wthh sald corporatlon
acquired by grant with General Warranty of Title and Modern English Covenants from ........... Said dedication being to establish

the aforesaid area for the disposal of sewage sludge only, and that said sludge disposal site will not be used for human
habitation, grazing land for domestic animals or for agricultural purposes, and will not be accessible to the public. The full

interest and control of the foresaid area dedicated shall remain with the .......... and this instrument is solely for the purpose of
assuring the Department of Health and the Water Control Board of the Commonwealth of Virginia as to the matters hereinabove
set forth. WITNESS the following signatures and seal this ... day of ........... , 190
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State of ...........
County of .

The foregoing instrument was acknowledged before me this ....... dayof ..., 19...., by .......... of A, corporation,
on behalf of the corporation ........... :

Notary Public

of ..., 19

FORMS

Application for a Biosolids Use Construction or Operation
Permit, 7997

Biosolids Use/Treatment Works Construction Permit, 1997,

Biosolids Use/Treatment Works Operation Permit, 71997.

APPLICATION FOR A BIOSOLIDS USE CONSTRUCTION OR OFERRTION PERMIT

For Department Yse Only
Commonwaalth of Virginia Health Department
{ Department of Health Identification No.:
l Env. Engineering Field Office: Date Received:
Type of System(l} or Worksa: [ REW O UPGRADE 3 MODIFICATIONS
Qumer:
Name:

Street or Mailing Address:

city Stata Zip Code

Phone No.:

{ 1
Area code

Autherized Representative:

Hame:

Btreet or Mailing Address:

city State Zip Code

Phone Ho.: | ¥
Ares Code

Conaulting Enginesy:

Hame of Firm:

Project Engineer:

Street or Mailing Addreas:

Phone No.: |

Area Code
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Project Description:
Permit No.:

—
“J INTERIM Ll FINAL

DATE ISSUED: EXPIRATIGN DATE:

[] System{l} [] Works Eioeolids Source(s):

Locaticn of Oparations:

City: ek [od 'y

v i
t &l Hepp )

Total acreage Lnvolved:

Total asnnual amount of Biosaolids from each source: 123

Type of treatment for patheogen control for each scurce (if applicable)

Process Description ingluding supernatent management: (2}

Trestment Certification:

Owner{s) of Bicaolids Source/Treatment Worka:
phone #

Street or Mailing Rddreas:

city State £ip <Code

(. Yee O Ho A ptatement indicating that a proper class of Biosolids treatment
will be provided for this project has been issued by the owner{s) of the Biosolida
Source/Treatment Workas and ie attached (Biosolids Use Regulation).

{Name, Title and Signature of Offlcial
Representative Applicant)

Note: [1 Including sites propeosed for land application of biosolids.
2} List on separate attachment if applicable.

F VIRGINIA
Depart Health

Divisieon of Wastewater Engineering
Biosclids Use/Treatment Works Construction Permit

is Hereby Granted Permisslon to Construct

a Bicsolids Uee/Treatment Worke that will consist of

and that will have a Deslgn Capacity of

at ) Located in

{city, town, and/or county)
In Accordance with the Provislons of Title 32.1, Chapter &, Article 2, Section 32,1-164, Code of Virginia Ae

Amended aﬂd*ﬁcﬂttﬂﬂ*ﬁ%T%qAﬂf the Biosclids Use Regulatioms of the Virginia Department af Health As Amended.
This Permit is in accordance with the Department's approval of Plane, Specificatione and Cther Documents as
follows:
Project Description Sheet Attached { ] Yes { Y Ne

RECCHMENDED
PERMIT HO. Director, Division of Wastewater Engineering
EFFECTIVE DATE RECOMMENDED

Director, 0ftlce of Water Programs

APPROVED

State Health Commlissionar
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COMMONWEAL

Depart:
Division of W
Biasolids Use/Treatms

OF VIRGINIA
§ Health

jor Engineering
orke Operation Permit

is Hereby Granted Permigaion to Operate

a Bioslide Use/Treatment Worke Having a Design mize or Capacity of

At

(Attach List of Approvec Sites)

Located in

{city, town, and/or county}

In Acceordance with the Provisions of Title 32.1, Chapter 6, Article 2, Section 32.1-164, Code
of Virginia As Amended and Seetion—§3-28-of the Blosolids Use Regulations of the Virginia Department of
Health as Amended. This Permit ie in accordance with the Department's approval of Plans, Specificaticns and
Other Documents as follows:

Bnd With The Understanding That Will Operate
the EeverageSyastem Biosalids Use/Treatment Works in Accoardance With Geetrom4$3-25 of the Bivcsolids Usa
Regulaticons of the Virginia Department of Health As Amended,

Engineering Description Sheet Attached { ) Yes { ) No
RECOMMENDED
BPERMIT NO. Director; Bivislon of Wastewater Engineering

EFFECTIVE DATE RECOMMENDED

Director, Office af Water Programe

AFPROVED

State Health Commissioner

VAR Doc. No. R97-430; Filed April 23, 1897, 11:44 am.
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VIRGINIA HOUSING DEVELOPMENT AUTHORITY

Title of Regulation: 13 VAC 10-20-10 et seq. Rules and
Regulations for Muiti-Family Housing Developments
{amending 13 VAC 10-20-40}.

Statutory Authority: § 36.55-30:3 of the Code of Virginia.

The Virginia Housing Development Authority has
WITHDRAWN the proposed amendments to the regulation
entitied, "13 VAC 10-20-10, Ruiles and Regulations for Multi-
Family Housing Developments,” which were published in 13:4
VA.R. 382-384 November 11, 1996.

VA.R. Dac. No. Ro7-425; Filed April 22, 1997, 3:13 p.m.

h ok ok kk ok ok Kk

NOTICE: The Virginia Housing Development Authority is
exempt from the Administrative Process Act (§ 9-6.14:1 et
seq. of the Code of Virginia); however, under the provisions
of § 9-6.14:22, it is required to publish all proposed and final
regulations.

Title of Regulation; 13 VAC 10-20-10 et seq. Rules and
Regulations for Multi-Family Housing Developments
(amending 13 VAC 10-20-40, 13 VAC 10-20-60, and 13
VAC 10-20-110).

Statutory Authority: § 36-55.30:3 of the Code of Virginia.

Summary:

Pursuant to amendments o § 36-55.39 of the Code of
Virginia enacted by the 1997 Session of the General
Assembly, the proposed amendments (1) delete the
provisions requinng the executive direcfor fo make the
finding under § 36-55.39 B that the goveming body of the
locality has not disapproved the proposed financing by
the authorty of the multi-family housing development, (2)
require that prior to financing, the applicant must provide
the authority with (i) a copy of the written staff
determination from the locality that the development is
consistent with zoning and other fand use regulations, (i)
a written certification from the applicant that the locality
failed to respond to the applicant's request for such
determination within 30 days, or (i) a copy of any
building permit issued by the locality for the
development, and (3) authonze the executive director to
make the findings under subsection A of § 36-55.39 of
the Code of Virginia as to the need and shortage of low
~and moderate income housing, the plan and design of
‘the development, the financial responsibility of the
housing sponsor, the public use and benefit for the
development, and the authorization of the development.
The proposed amendments also authorize the executive
director to permit or approve iransfers of ownership of
developments which are expected to have no substantial
effect on the operation and management of the
developments or the authority’s interest as lender and to
have no policy implications for the programs of the
authority.

13 VAC 10-20-40.
processing.

Application and acceptance for

Application for a mortgage loan shall be commenced by
filing with the authority an application, on such form or forms
as the executive director may from time to time prescribe,
together with such documents and additional information as
may be requested by the authority. The applicant shall
complete a previous participation certificate, in such form as
the executive director shall require, which shall provide
information about rental housing projects in which the
principal participants (or their affiliates) in the proposed
development have previously had any interest or
participation, all as more fully specified by the executive
director.

The authority's staff shall review each application and any
additional information submitted by the applicant or obtained
from other sources by the authority in its review of each
proposed development. Such review shall be performed in
accordance with subdivision 2 of subsection D of § 3B-
55.33:1 of the Code of Virginia and shall include, but not be
limited to, the following:

1. An analysis of the site characteristics, surrounding
land uses, available utilities, transportation, employment
opportunities, recreational opportunities, shopping
facilities and other factors affecting the site;

2. An evaluation of the ability, experience, financial
capacity and predisposition to regulatory compliance of
the applicant;

3. A preliminary evaluation of the estimated construction
costs and the proposed design and structure of the
proposed development;

4. A preliminary review of the estimated operating
expenses and proposed rents and a preliminary
evaluation of the adequacy of the proposed rents to
sustain the proposed development based upon the
assumed occupancy rate and estimated construction
and financing costs; and

5. A preliminary evaluation of the need for such housing
at rentals or prices which persons and families of low
and moderate income can afford within the general
housing market area to be served by the proposed
development.

Based on the authority's review of the applications,
previous participation certificates, documents, and any
additional information submiited by the applicants or obtained
from other sources by the authority in its review of the
proposed developments, the executive director shali accept
for processing those applications which he determines satisfy
the following criteria:

1. The applicant either owns or leases the site of the
proposed development or has the legal right to acquire
or lease the site in such manner, at such time and
subject to such terms as will permit the applicant to
process the application and consummate the initial
closing.

2. Subject to further review and evaluation by the
authority's staff under 13 VAC 10-20-50, the estimated
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construction costs and operating expenses appear to be
complete, reasonable and comparable to those of similar
developments.

3. Subject to further review and evaluation by the
authority's staff under 13 VAC 10-20-50, the proposed
rents appear to be at levels which will: (i) be affordable
by the persons and families intended to be assisied by
the authority; (i) permit the successful marketing of the
units to such persons and families; and (iii) sustain the
operation of the proposed development.

4, The applicant and other principal participants in the
proposed development have the experience, ability,
financial capacity and predisposition to regulatory
compliance necessary to carry out their respective
responsibiliies . for the acquisition, construction,
ownership, operation, marketing, maintenance and
management of the proposed development and will fully
and properly perform all of their respective duties and
obligations relating to the proposed development under
law, regulation and the applicable morigage loan
documents of the authority.

5. The proposed development will contribute to the
implementation of the policies and programs of the
authority in providing decent, safe and sanitary rental
housing for low and moderate income persons and
families who cannot otherwise afford such housing and
will assist in mesting the need for such housing in the
market area of the proposed development.

6. It appears that the proposed development and
applicant will be able to meet the requirements for
feasibility and commitment set forth in 13 VAC 10-20-50
and that the proposed development will otherwise
continue to be processed through initial closing and will
be completed and operated, all in compliance with the
Act, the documents and confracts executed at initial
closing, applicable federal laws, rules and regulations,
and the provisions of this chapter and without
unreasonable delay, interruptions or expense,

The executive director's determinations with respect to the
above criteria shall be based on the documents and
information received or obtained by him at that time from any
source and are subject to modification or reversal upon his
receipt of additional documents or information at a later time.
if the executive director determines that the above criteria are
satisfied, he will recommend further processing of the
application and shall present his recommendafion to the
board. If the executive director determines that one or more
of the above criteria are not satisfied, he may nevertheless, in
his discretion, recommend to the board that the application
be approved and that the mortgage loan and issuance of the
commitment therefor be authorized subject to satisfaction of
such criteria in such manner and within such time period as
he shall deem appropriate. The board shall review and
consider the recommendation of the executive director, and if
it concurs with such recommendation, it shall by resolution
approve the application and authorize the mortgage foan and
the issuance of a commitment therefor, subject to the further
review in 13 VAC 10-20-50 and such terms and conditions as
the board shall require in such resolution.

A resolution authorizing a mortgage loan to a for-profit
housing sponsor shall prescribe the maximum annual rate, if
any, at which distributions may be made by such for-profit
housing sponsor with respect to the development, expressed
as a percentage of such for-profit housing sponsor's equity in
such development (such equily being established in
accordance with 13 VAC 10-20-80), which rate, if any, shalil
not be inconsistent with the provisions of the Act. In
connection with the establishment of any such rates, the
board shall not prescribe differing or discriminatory rates with
respect to substantially similar developments. The resolution
shall specify whether any such maximum annual rate of
distributions shall be cumulative or noncumuiative and shall
establish the manner, if any, for adjusting the equity in
accordance with 13 VAC 10-20-80.

The executive director may impose such terms and
conditions with respect to acceptance for processing as he

shall deem necessary or appropriate. [f any proposed
development is so accepted for processing, the executive
director shall notify the sponsor of such acceptance and of
any terms and conditions imposed with respect thereto. If the
executive director determines not to recommend approval of
the application, he shall so notify the applicant.

13 VAC 10-20-60. Initial closing.

Upon issuance of the commitment, the applicant shall
direct its aftorney to prepare and submit the legal
documentation {the "initial closing documents”) required by
the commitment within the time period specified. When the
initial closing decuments have been submitted and approved
by the authority staff and all other requirements in the
commitment have been satisfied, the initial closing of the
mortgage loan shall be held. At this closing, the initial closing
documents shall be, where required, executed and recorded,
and the mortgagor will pay to the authority the balance owed
on the processing and financing fees, will make any initial
equity - investment required by the initial closing documents
and will fund such other deposits, escrows and reserves as
required by the commitment. The initial disbursement of
mortgage loan proceeds will be made by the authority, if
appropriate under the commitment and the initial closing
documents. '

Prior to the initisl-—clesing financing of the mortgage loan,
the executive director shall make the finding findings, if
applicable, required by subsection B A of § 36-55.39 of the
Code of Virginia.

Prior to the financing of the mortgage loan, the applicant
shall, pursuant to subsection B of § 36-55.39 of the Code of
Virginia, provide the authority with (i) a copy of the wriften
staff determination received by the applicant from the locality
that the development is consistent with current zoning and
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other land use regulations, (if) a written ceitification from the
applicant that the locality failed o respond to the applicant's
request for a determination described in clause (i) within 30
days as provided in subsection B of § 36-55.39 of the Code
of Virginia, or (iii) a copy of any building permit issued by the
locality for the construction or rehabilitation of the
development.

The actual interest rate on the morigage loan shall be
established by the executive director prior to or at the time of
the execution of the deed of trust note at initial closing and
may thereafter be altered by the executive director in
accordance with the authority's rules and regulations and the
terms of such noie.

The executive director may require such accounts,
reserves, deposits, escrows, bonds, letters of credit and other
assurances as he shall deem appropriate to assure the
satisfactory construction, completion, occupancy and
operation of the development, including without limitation one
or more of the following: working capital deposits,
censtruction contingency funds, operating reserve accounts,
payment and performance bonds or lefters of credit, latent
construction defect escrows, replacement reserves, and tax
and insurance escrows. The foregoing shall be in such
amounts and subject to such ferms and conditions as the
executive director shall require and as shall be set forth in the
initial closing documents.

13 VAC 10-20-1190. Transfers of ownership.

A. It is the authority's policy to evaluate requests for
transfers of ownership on a case-by-case basis. The primary
goal of the authority is the continued existence of low and
moderaie income rental housing stock maintained in a
financially sound manner and in safe and sanitary condition.
Any changes which would, in the opinicn of the authority,
detrimentally affect this goal will not be approved.

The provisions set forth in this section shall apply only to
transfers of ownership to be made subject to the authority's
deed of trust and regulatory agreement. Such provisions
shall not be applicable to transfers of ownership of
developments subject to FHA morigage insurance, it being
the policy of the authority to consent to any such transfer
approved by FHA and permitied by the Act and applicable
note or bond resolutions.

For the purposes hereof, the terms "transfer of ownership"
and "transfer" shall include any direct or indirect transfer of a
partnership or other ownership interest (including, without
limitation, the withdrawal or substitution of any general
partner} or any sale, conveyance or other direct or indirect
transfer of the development or any interest therein; provided,
however, that if the owner is not then in default under the
deed of trust or regulatory agreement, such terms shall not
include: (i) any sale, transfer, assignment or substitution of
limited partnership interests prior to final closing of the
mortgage loan or;, (i) any sale, transfer, assignment or
substitution of limited partnership interests which in any 12
month period constitute in the aggregaie 50% or less of the
partnership interesis in the owner. The term "proposed
ownership entity,” as used herein, shall mean: (i) in the case
of a transfer of a partnership interest, the owner of the
development as proposed to be restructured by such transfer;

and (i} in the case of a transfer of the development, the entity
which proposes to acguire the development.

B. The proposed ownership entity requesting approval of a
transfer of ownership must initially subrnit a written request to
the authority. This request should contain, to the extent
applicable or requested by the authority: (i) a detailed
description of the lerms of the transfer; (i) all documentation
to be executed in connection with the transfer; (jii} information
regarding the legal, business and financial status and
experience of the proposed ownership entity and of the
principals therein, including current financial statements
{which shall be audited in the case of a business entity); (iv)
an analysis of the current physical and financial condition of
the development, including a current audited financial report
for the development; (v) information regarding the experience
and ability of any proposed management agent; and (vi) any
other information and documents relating to the transfer. The
request will be reviewed and evaluated in accordance with
the following criteria:

1. The proposed ownership entity and the principals
therein must have the experience, ability and financial
capacily necessary to own, operate and manage the
development in a manner satisfactory to the authority.

2. The development's physical and financial condition
must be acceptable to the authority as of the date of
transfer or such later date as the authority may approve.
in order to assure compliance with this criteria, the
authority may require any of the following:

a. The performance of any necessary repairs and the
correction of any deferred or anticipated maintenance
Work;

b. The addition of any improvemenis to the
development which, in the judgment of the authority,
will be necessary or desirable for the successful
marketing of the development, will reduce the costs of
operating or maintaining the development, will benefit
the residents or otherwise improve the liveability of the
development, or will improve the financial strength and
stability of the development;

¢. The establishment of escrows to assure the
completion of any required repairs, maintenance work,
or improvements;

d. The establishment of such new reserves and/or
such additional funding of existing reserves as may be
deemed necessary by the authority to ensure or
preserve the financial strength and stability or the
proper operation and maintenance of the
development; and

e. The funding of debt service payments, accounts
payable and reserve requirements such that the
foregoing are current at the time of any transfer of
ownership.

3. The management agent, if any, to be selected by the
proposed ownership entity to manage the development
on its behalf must have the experience and ability
necessary to manage the development in a manner
satisfactory to the authority. The management agent
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must satisfy the qualifications established by the
authority for approval thereof.

If the development is subsidized or otherwise assisted by
the U.8. Department of Housing and Urban Development or
any successor entity ("HUD", the approval by HUD may be
required. Any and all documentation required by HUD must
be submitted by the proposed cwnership entity in conjunction
with its request.

C. The authority may charge the proposed ownership
entity a fee of $5,000 or such higher fee as the executive
director may for good cause reqguire. This fee, if any, is to be
paid at the closing.

D. The amount and terms of any secondary financing (i.e.,
any portion of the purchase price is to be paid after closing of
the transfer of ownership) shall be subject to the review and
approval of the authority. Secondary financing which would
require a lien on the development may be prohibited by the
authority's bond resofution and, i so prohibited, will not be
permitted or approved. The authority will not provide a
mortgage loan increase or ather financing in connection with
the transfer of ownership. The authority wili also not approve
a rent increase in order to provide furids for the repayment of
any secondary financing. Cash flow (other than dividend
distributions) shall not be used to repay the secondary
firancing. Any proposed secondary financing must nof, in
the determination of the authority, have any malerial adverse
effect on the operation and management of the development,
the security of the morlgage loan, the interests of the
authority as lender, or the fuifillment of the authority's public
purpose under the Act. The authority may impose such
conditions and restrictions (including, without limitation,
requirements as to sources of payment for the secondary
firancing and fimitations on the remedies which may be
exercised upon a nonpayment of the secondary financing)
with respect to the secondary financing as it may deem
necessary or appropriate tn prevent the occurrence of any
such adverse effect.

E. In the case of a transfer from a nonprefit owner to a
proposed for-profit owner, the authority may reguire the
proposed for-profit owner to deposit andfor expend funds in
such amount and manner and for such purposes and {o take
such other actions as the authority may require in order to
assure that the principal amount of the morigage loan does
not exceed the @imitations specified in the Act and this
chapter or otherwise imposed by the authority. No transfer of
ownership from a nonprofit owner o a for-profit owner shall
be approved if such fransfer would, in the judgment of the
authority, affect the tax-exemption of the notes or bonds
issued by the authority to finance the development. The
authority wiil not approve any such transfer of ownership if
any loss of property tax abatement as a result of such
transfer will, in the determination of the authority, adversely
affect the financial strength or security of the development.

At the closing of the transfer of the ownership from a
nonprofit owner to a for-profit owner, the total development
cost and the equity of a proposed for-profit owner shall be
determined by the authority. The resolution of the board
approving ‘the transfer of ownership shall include a
determination of the maximum annual rate, if any, at which
distributions may be made by the proposed for-profit owher

pursuant {o this chapter. The proposed for-profit owner shall
execute and deliver such agreements and documents as the
authority may require in order to incorporate the then existing
policies, reguirements and procedures relating to
developments owned by for-profit owners. The role of the
nonprofit owner in the ownership, operation and management
of the development subsequent to the transfer of ownership
shall be subject to the review and approval of the authority.
The authority may require that any cash proceeds received
by the nonprofit owner {after the payment of fransaction costs
and the funding of any fees, costs, expenses, reserves or
escrows required or approved by the authority) be used for
such charitable or other purposes as the authority may
approve.

F. A request for transfer of ownership shall be reviewed by
the executive director. {f the executive director determines to
recommend approval thereof, he shall present his analysis
and recommendation o the board. The board shall review
and consider the analysis and recommendation of the
exccutive director, and if it concurs with such
recommendation, it shall by resolution approve the request
and authorize the executive director to consent thereto,
subject o such terms and conditions as the board shall
require in such resolution.

Notwithstanding the foregoing, if any proposed transfer is
determined expected by the executive director to—be
insubstantial-iheffectand to have no materdal-detrimental
substantial effect on the operation and management of the
development or the authority’s inlerest therein as lender and
tc have no policy implications for the programs of the
authorily, such transfer may be penmiffed or approved by him
without approval of the board.

After approvai of the request, an approval letter will be
issued to the mortgagor consenting to the transfer. Such
letter shall be contingent upon the defivery and execution of
any and all closing documents required by the authority with
respect to the transfer of ownership and the fulfillment of any
special conditions required by the resolution of the board or
by the executive director. The parinership agreement of the
proposed ownership entity shall be subject to review by the
authority and shall contain such terms and conditions as the
authority may require.

The authority may require that the proposed ownership
entity execute the then current forms of the authority's
mortgage loan documents in substitution of the existing
morigage loan documents andfor to execute such
amendments to the existing mortgage loan documents as the
authority may require in order to cause the provisions of such
documents to incorporate the then existing policies,
procedures and requirements of the authority. At the closing
of the transfer, all documerits required by the approval letter
shall be, where required, executed and recorded; all funds
required by the approval letter will be paid or deposited in
accordance therewith; and all other terms and conditions of
the approvai letier shall be satisfied. If deemed appropriate
by the executive director, the original mortgagor shall be
released from all liability and obligations which may thereafter
arise under the documents previously execuied with respect
{0 the development.
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in the case of a development which is in default or which is
experiencing or is expected by the authority to experience
financial, physical or other problems adversely affecting its
financial strength and stability or its proper operation,
maintenance or management, the authority may waive or
modify any of the requirements herein as it may deem
necessary or appropriate in order to assist the development
and/or to protect the authority's interest as lender.

VA.R. Doc. No. R97-418; Filed April 22, 1997, 16:02 a.m.
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Title of Regulation: 13 VAC 10-160-10 ef seq. Rules and
Regulations for Administration of Rent Reduction Tax
Credits {amending 13 VAC 10-180-10, 13 VAC 10-160-20,
13 VAC 19-160-30, 13 VAC 10-160-60, 13 VAC 10-160-70,
and 13 VAC 10-160-90; adding 13 VAC 10-160-41, 13 VAC
10-160-51, and 13 VAC 10-160-55).

Statutory Authority: § 36-55.30:3 of the Code of Virginia.
Summary:

The proposed amendments (i) change the name of the
existing rules and regulations fto Rules and Regulations
for Administration of Rent Reduction Tax Credit; (i) add
persons who have been previously homeless at any time
within the 12-month period prior fo commencement of a
lease term as eligible tenants under the program; and (iii}
add provisions for allocating and administering fax
credits for previously homeless tenants.

CHAPTER 160.
RULES AND REGULATIONS FOR ADMINISTRATION OF
DER AN PUSARLEM 1WA R _ 0

13 VAC 10-160-10. Definitions.

The following words and terms, when used in this chapter,
shall have the following meaning, unless the context clearly
indicates othenwise:

"Authority” means the Virginia Housing Development
Authority.

"Beoard" means the Board of Commissioners of the
authority.

"Disability” means (i) a physical or mental impairment
which substantially limits one or more of the major life
activities of such individual and includes any physiological
disorder or condition, cosmetic disfigurement or anatomical
foss affecting one or more of the following body systems:
neurological; musculoskeletal; special sense organs;
respiratory, including speech organs; cardiovascular;
repreductive; digestive; genito-urinary; hemic and lymphatic;
skin; and endocrine; or any mental or psychological disorder
such as mental retardation, organic brain syndrome,
emotional or menial illness and specific learning disabilities
(the term "physical or mental impairment" includes, but is not
limited to, such diseases and conditions as orthopedic,
visual, speech and hearing impairments, cerebral palsy,
autism, epilepsy. muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, Human lmmunodeficiency

Virus (HIV} infection, mental retardation, emotional illness,
drug addiction (other than addiction caused by current, illegal
use of a controlled substance, and alcoholism} or (i) a record
of such an impairment; or being regarded as having such an
impairment which includes a history of or being misclassified
as having a mental or physical impairment that substantially
limits one or more major life activities; or a physical or mental
impairment that does not substantially limit one or more
major life activities but that is treated by another person as
constituting such a limitation; or a physical or mental
impairment that substantially limits one or more major life
activities only as a result of the attitudes of others toward
such impairment; or none of the impairments defined above
but the individual is treated by another person as having such
an impairment; provided, however, that any physical or
mental impairment described in (i) or {ii} shall be expected to
result in death or shall have lasted continuously during the
immediately preceding 12-month period or shall be expected
to last continuously during the next succeeding 12-month
period.

"Fidery person” means a person who exceeds, by any
period of time, 62 vears of age.

"Elderly fenant" means (i} an elderly person or (i} a
household in which any member is an eiderly person,

"Eligible owner" means any person meeting the criteria for
an eligible owner as set forth in the state code and these
rules and regulations,

"Eligible tenant” means an elderly tenant e, a tenant with a
disability or & previously homeless tenant whose income
does not exceed the limit described in these rules and
regulations.

"Executive director” means the executive director of the
authority or any other officer or employee of the authority who
is authorized to act on his behalf or on behalf of the authority
pursuant to a resolution of the board.

"HUD fair market renf” means the rent published by the
U.S. Department of Housing and Urban Development for the
Section 8 Rental Certificate Program.

"Income" means gross income (including but not limited to
all salary, wages, bonuses, commissions, income from self-
employment, interest, dividends, alimony, rental income,
pensions, business income, annuities, social security
payments, cash public assistance, support payments,
retirement income and any other sources of cash income)
which is being received by the elderly tenant or, a tenant with
a disability or a previously homeless tenant or is regularly
paid to or on behalf of such tenant by a third party as of the
application date. The income of any person who is living with
an elderly person or person with a disability for the primary
purpose of providing care to such person shall be excluded.
All such income, provided it is not temporary, shall be
compuied on an annual basis to determine income for the
purpose of program eligibility.

"Market rent" means the amount of rent, as determined by
the authority pursuant to these rules and regulations, charged
to other tenants for comparable units {other than tax credi
units) in the same property or, if there are no such
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comparable units in the same property, for comparable units
in the same market area.

"Owner” means an applicant for fax credits under these
rules and regulations and, upon and subsequent fo an
allocation of such credjts, means the owner of the tax credit
unit ko whom the tax credits are allocated.

"Person with a disability” means a person having a
disability as defined in these ruies and regulations.

"Previously homeless” means having, at any time within
the 12 months preceding the commencement of the lease
term, resided in a domestic viclence sheiter or homeless
shelter.

"Praviously homeless lenant” means (i) a previously
homeless person or (if) a household in which any aduit
member is previously hemeless.

"Program” means the eldery—and-disabled low-income
housing tax credit program for rent reductions described in
these rules and regulations.

“State code" means Article 3 (§ 58.1-331 et seq) of
Chapter 3 of Title 58.1 of the Code of Virginia.

"Tax credit rent” means the reduced amount of rent
charged for the tax credit unit to the eligible tenant. As
provided in 13 VAC 10-160-30, the tax credit rent shall be at
least 15% less than the market rent.

"Tax credits" means the tax credits as described in § 58.1-
339 of the Code of Virginia;

"Tax credit unit" means a unit occupied or fo be occupied
by eligible tenants at reduced rents in order for the owner to
be entitled to receive tax credits hereunder.

"Tenant" means a person or household who is applying for
occupancy of, or is occupying, a tax credit unit.

"Tenant with a disability’ means (i) a person with a
disability or (i} a household in which any member is a person
with a disability.

13 VAC 10-160-20. Purpose and applicability.

The following rules and regulations will govern the
allocation and administration of tax credits by the authority
pursuant to the state code.

Notwithstanding anything to the contrary herein, acting at
the request or with the consent of the owner, the executive
director is authorized to waive or modify any provision herein
where deemed appropriate by him for good cause, to the
extent not inconsistent with the state code.

The rules and regulations set forth herein are intended to
provide a general description of the authority's processing
and administration requirements and are not intended to
include all actions involved or required in the processing and
administration of the tax credits. These rules and regulations
are subject to change at any time by the authority and may
be supplemented by policies, rules and reguiations adopted
by the authority from time to time.

Notwithstanding anything to the contrary herein, all
procedures and requirements in the state code must be
complied with and satisfied.

13 VAC 10-160-30. General description,

The state code was amended by adding a section
numbered 58.1-339 relating to a tax credit for owners
providing rent reduction for eligible tenants.

For taxable years beginning on or after January 1, 1991,
through December 31, 1899, any individual or corporation
receiving an allocation of tax credits pursuant to § 58.1-338 of
the Code of Virginia shall, subject to the provisions of the
state code and these rules and regulations, be entitled to a
credit against the tax levied pursuant to § 58.1-320 or § 58.1-
400 of the Code of Virginia, provided that the following
reguirements are satisfied:

1.  The individual or corporation is engaged in the
business of the rental of dwelling units {(as hereinafter
specified) and is subject to the Virginia Residential
Landlord and Tenant Act, § 55-248.2 et seq. of the Code
of Virginia, either by virtue of the provisions thereof or by
virtue of the owner's providing for the applicability thereof
pursuant to § 55-248.5 B of the Code of Virginia;

2. The owner provides a reduced rent to eligible tenants;

3. The rent charged to the eligible tenants is at least
15% less than the market rent; and

4. To claim a credit for reduction of rents charged to a
tenant on or after July 1,"19986;; (i) a credit for rental
reductions must have been validly claimed on the tax
credit unit for all or part of the month of June 1996 and
such tepant must have been an occupant of such tax
credit unit on June 30, 1996, or (i) the tenant must have
been previously homeless.

The allowable tax credit amount shall be 50% of the total
rent reductions allowed during the taxable year to the eligible
tenanis occupying the tax credit units. The amount of the
rent reduction shall be equal to the market rent minus the tax
credit rent. For this purpose, the tax credit rent shall include
any rental subsidy payable on behalf of the eligible tenant
unider any governmental or private program.

If there are comparable units (other than tax credit units} in
the same property, the market rent shall be determined by
the authority to be the rent charged to other tenants for such
comparable units. For the purpose of determining the
amount of rent charged to other tenants for comparable units
in the same property, the authority shali assume that the
other tenants commenced and, if applicable, renewed their
leases as of the same date or dates, and for the same term
or terms as the eligible tenants and at the rents in effect on
such date or dates.

If there are no other such comparable units in the same
property, then the market rent shall be determined by the
authority to be the rent charged for comparable units in the
same market area. Such rent shall be (i) the rent most
recently charged for the tax credit unit to a person (who may
be the eligible tenant to be assisted) unrelated to the owner
within the one-year period prior to the date of filing of the
application, pius a rental increase in an amount determined
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by the authority to reflect increases in rents in the market
area of such tax credit unit since the date such reni was last
charged, or (i) if no rental history as described in () exists,
the HUD fair markst rent allowed for a comparable unit in the
same market area (as reduced, to the extent determined by
the authority, for any utilities which are not to be included in
the tax credit rent under the terms of the |lease); provided,
however, that the owner may demonstrate to the authority
that the rent for a comparable unit in the same market area is
higher than (i) or (i) above, as applicable, and to the extent

so demonstrated to the satisfaction of the authority, such

higher rent shall be used.

Notwithstanding anything to the contrary herein, the market
rent shall in no event exceed 150% of the HUD fair market
rent allowed for comparable units in the same market area
{as reduced, to the extent determined by the authority, for
any utilities which are not 1o be included in the tax credit rent
under the terms of the lease).

i the tax credit unit is subsidized or assisted under any
governmental or private pregram, the comparable units in the
same property or market area, as applicable, shall include
only those units similarly subsidized or assisted.

Because the intent of the state code is to provide tax

credits for the rental of dwelling units only, tax credits shall

not be aflocafed or claimed for the leasing of land only,
including without limitation mobile home lots. Tax credits
may be alfocaled and claimed for the leasing of both a mobile
home lot and the maobile home located thergon.

To be eligible for the program, a dwelling unit must contain
separate and complete facilities for living, sleeping, eating,
cocking and sanitation. Such accommodations may be
served by cenirally locaied equipment such as  air
conditioning or heating. Thus, for example, an apartment
cortaining a living area, a sleeping area, bathing and
sanitation facilities and cooking facilities equipped with a
cooking range, refrigerator and sink, all of which are separate
and distinct from other apartments, would constitute a unit.

In order to satisfy the requirement in § 58.1-339 of the
state code that the owner be an individual or corporation
engaged in the business of the rental of dwelling units, the
ownar must intend or have intended at the time of application
and must intend at all times thereafter to report, for federal
income tax purposes, all rental and other income and any
related expenses of the tax credit unit with respect to each
tax year for which the tax credits are to be claimed for such
tax credit unit.

The amount of credit for each individuat or corporation for
each taxable year shall not exceed $10,000 or the total
amount of tax imposed by Chapter 3 (§ 58.1-300 et seq.) of
Title 58.1 of the Code of Virginia, whichever is less. [f the
amount of such credit exceeds the taxpayer's tax liability for
such taxable year, the amount which exceeds the tax liability
may be carried over for credit against income taxes of such
individual or corporation in the next five taxable years until
the total amount of the tax credit has been taken.

Credits granted to a parinership or an electing smail
business corporation {S corporation) shall be passed through
to the individual pariners or shareholders in proportion to
their ownership or interest in the partnership or § corporation,

The total amount of tax oredils which may be appioved Gy
the authority in any fiscal year pricy- 4o fsoal year 19861957
shall not exceed $1,000, 500. Lommencang in fiscal yesr
1996-1897, the total amount of tax credits which may be
approved by the authority in any fiscal year shall not exceed
$250,000. inthe-case-oiiax creditsto-be-claimed-dforany
period-after-Jure-30,-1086; With the exception of tax credits
claimed for unifs ocoupied by previously homeless tenants,
no tax credits will be approved for a unit for any period after
June 30, 1996, unless a tax credit was validly claimed for
such unit for all or part of the month of June 1996, No tax
credits may be claimed for taxable years after December 31,
1999.

The authority may charge to sach owner fees in such
amount as the executive director shall determine to be
necessary to cover the administrative costs to the authority.
Such fees shall be payable at such time or times as the
executive director shall require.

13 VAC 10-160-47. Solicitations of applications for
previously homeless tenants.

The executive director may from lime fo fime take such
action as he may deem necessary or proper in order to solicit
applications for allocation of tax credits for units occupied or
fo be occupied by previously homeless fenants. Such
actions may include adverlising in newspapers and other
media, maifing of information to” prospective applicants and
other members of the public, and any other methods of public
announcement which the executive director may select as
appropnate under the circumstances. The executive director
may impose requirements, limifations and conditions with
respect to the submission of such applications and the
selection thereof -as he shall consider necessary or
appropriate.

13 VAC 10-160-51. Applications for units occupied or fo
be occupied by previously homeless tenants,

Application for an allocation of tax credits for units
occupied or to be occupied by previously homeless tenants
shall be commenced by filing with the authority an application
on such form or forms as the executive director may from
time to ftime prescribe or approve, together with such
documents and additional information as may be requested
by the authority in order-fo comply with the state code and fo
make the allocation of the tax credits in accordance with
these rules and regufations.

The execulive director may establish criferia  and
assumptions o be used by the owner in the calculation of
amounts in the application, and any such criteria and
assumptions shall be indicated on the application form or
instructions.

The executive director may prescribe such deadfines for
submission of applications for allocation of tax credils for
tnits occupied or fo be occupied by previously homeless
tenanis for any calendar year as he shall deem necessary or
desirable to alfow sufficient processing time for the autharity
to make such allocations.

The fax credit unit for which an application is submitted
may be, but shall not be required to be, financed by the
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authority. If any such tax credit unit is to be financed by the
authority, the application for such financing shall be
submiited to and reviewed by thé authorily in accordance
with its applicable rules and regulations.

13 VAC 10-760-55. Review and selection of application;
aflocation of tax credifs.

Tax credits shall be allocated to eligible owners for units
occupied or to be occupied by previously homeless tenants
on a ‘first-come, first-served” basis. In the event that the
amount of tax credits available for such units is sufficient for
some but not all of eligible applicalions received by the
authority on the same day, then the authorily shall select one
or mare of such applications by lot. Affer July 1, 1996, no tax
credits shall be allocated fo owners of units occupied or to be
occupied by elderly tenants or tenants with disabilities except
as provided in 13 VAC 10-160-120.

The executive director may exclude and disregard any
application which he determines is not submitted in good
faith,

The amount of tax credits which may be aflocated for tax
credit units in any single development shall not exceed
$10,000; provided, however, that the executive director may
from time to time terminate or suspend such $10,000 limit for
such period of time as he shall deem appropriate o assure
full utilization and proper distribution of the tax credifs. For
the purpose of compliance with such $10,000 limit, the
executive director may defermine thal developments in one
or more applications constifute a single development based
upon such factors as he may deem refevant, including
without  limitation the ownership, proximity, age,
management, financing and physical characteristics of the
developments.

The executive director shall allocafe tax credifs, in the
manner described above, to eligible owners of units occupied
or to be occupied by previously homeless tenants unfil either
all available tax credits are so alfocated or all such eligible
owners have received allocations. The amount allocated to
each such eligible owner shall be equal to the lesser of (i} the
amount requested in the application or (i) the amount
determined by the executive director, to which the eligible
owner is entitled under the state code and these rules and
regulations as of the date of application.

The execulive director determines whether the owner and
the tax credit units are entitled to tax credits under the slale
code and these rules and regulations. If the executive
direcfor determines that the owner or the tax credit units are
niot so entitled to tax credits, the owner shall be so informed
and his application shalf be terminated. If the authority
determines that the owner and the tax credit umnits are so
entitled to tax credits, then the executive director shall issue
fo the owner, on behalf of the authorify, a commifment for
aflocation of tax credits with respect to the applicable tax
credif units. The allocation shall be subject to the approval or
ratification thereof by the authorify’s board as described
below.

The board shall review and consider the analysis and
recommendation of the executive director for the aliccation of
fax credits, and, if it concurs with such recommendation, it

shall by resolution approve or ratify the aflpcafion by the
executive director of the fax credits to the eligible owner,
subject to such terms and conditions as the board or the
executive director shall deem necessary or appropriafe fo
assure compliance with the sfafe code and these rules and
regulations. If the hoard defermines not fo approve or ratify
an alfocation of tax credits, the executive director shall so
notify the owner.

Upon compliance with the stale code and these rules and
regulafions, the owner fo whom an allocation is made
hereunder shall be entifled fo fax credits annually, in such
amount as is determined by the authority pursuant to these
rules and regulations, for each year beginning in the year for
which such allocation is made and ending December 31,
1899, unless sooner ferminated or reduced pursuant to these
riles and regulations.

13 VAC 10-160-60. Eligibility of tenants and verification.

The occupancy of units entitled to tax credits is limited to
glderly temants ef, tenants with disabilities or previously
homeless tenants whose incomes, as of initial occupancy of
the tax credit unit by such tenants (or, if any such tax credit
unit was occupied by such a tenant on January 1 of the first
calendar year for which the tax credits were claimed for such
tax credit unit, as of such January 1), did not exceed 80% of
the median income for the area. Preference in occupancy of
tax credit units must have been given to eligible tenants
whose incomes were less than or equal to 50% of the median
income for the area. The United States Department of
Housing and Urban Development income limits for subsidized
programs, as adjusted by family size, must have been used
in determining such 80% and 50% of median income for the
area.

In the case of tax credits to be claimed for any period after
June 30, 1996, in order to be eligible the an elderly tenant or
a tenant with a disability must have been an occupant of the
tax credit unit on June 30, 1996.

Owners must have—ebtained obfain written income
verification for eligible tenants who occupy a tax credit unit.
The verification of income must have-been be sent by the
owner to each employer or the agency providing benefits
along with a stamped, self-addressed return envelope. Such
verification must have-then be retained by the owner and a
copy submitted to the authority (together with an executed
confirmation of resident eligibility form and the vernification of
age or, disability or previous homelessness) at the time that
the eligible tenant was determined by the owner to be income
eligible. Verification of income must have been be current as
of a date no earlier than 90 days prior to the date (see first
paragraph in this section) as of which the income of the
eligible tenant was determined for eligibility purposes.

With respect to tax credits claimed for rental of tax credit
units to tenants with disabilities, owners must have obtained
a written verification of disability. Verification of said disability
must have been obtained from a physician, diagnostic or
vocational rehabilitation service center or the Socigl Security
Administration.

With respect to tax credits claimed for rental of tax credit
units to elderly tenants, owners must have verified the age of
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all persons claiming to exceed 62 years of age. VerHication
of Social Security benefits paid on the person's behalf is
acceptable if a birth certificate could not have been obtained;
provided, however, that any person receiving survivor Social
Security benefits who did not exceed 62 years of age or did
not have a disability is not eligible for occupancy of a fax
credit unit.

With respect to tax credits claimed for rental of tax credit
units to previously homeless tenants, owners must obtain a
written verification that such fenant resided in a domestic
violenice shelter or homeless shelfer during the 12 montihs
preceding commencement of the lease term for the tax credit
unit.  Such written verification must be obtained from the
homeless shelter or domestic violence sheiter in which the
previously homeless tenant resided.

The initial lease term for all eligible tenants occupying a tax
credit unit must not have-been be less than a 12-moenth
period.

13 VAC 10-160-70. Administration of allocation of tax
credits.

Except as provided in 13 VAC 10-160-120, and excepi for
the allocation of fax credifs for units occcupied or fo be
occupied by previously homeless tenants pursuant to 13 VAC
10-160-55, tax credits shall not be allocated by the authority
after June 30, 1996. Allocations of tax credits made by the
authority prior to June 30, 1998, for units occupied by efderly
and disabled tenants shall remain in effect, subject to the
provisions of these rules and regulations.

The amount of tax credits claimed by an owner in any
taxable year for tax credit units shall not exceed the amount
of tax credits allocated to such owner for such tax credit units.
The executive director may require that owners to whom tax
credits have been allocated shall submit from {ime to time or
at such specified times as he shall require, wrilten
confirmation and decumentation as to the status of each tax
credit unit and ifs compliance with the application and these
rules and regulations. If on the basis of such wriiten
confirmation and documentation and other available
information the executive director determines that any tax
credit unit does not or will nof gqualify or will not continue to
qualify for such tax credits, then the executive director may
terminate or reduce the allocation of such tax credits.
Without limiting the foregoing, the owner of any tax credit
units to be occupied by previously homeless tenants shall
lease the fax credit unils to eligible previously homeless
tenants at reduced rents such that the aggregate of such rent
reductions shall be no less than the aggregate of the rent
reductions set forth in the application for tax credits for such
units. In the event that the owner shall fajl to so fease such
tax credit units, the authority may, upon its determination ihat
the owner is unable or unwilling to ulifize fully its allocation of
tax credits for such tax credit units, terminate or reduce such
allocation, as it shall deem appropriate.

The authority shall have the right to inspect the tax credit
units and related properly and improvements from iime to
time, and the tax credit units and related property and
improvements shall be in a state of repair and condition
satisfactory to the authority. The authority may require the
owner to make necessary repairs or improvements, in a

manner -acceptable to the authority, as a condition for
receiving an allocation of tax credits or for gqualifying for
ceriification to the Depariment of Taxation as described
hereinbelow.

The executive director may esfablish such deadlines for
the owner of units for occupancy by previously homeless
tenants to qualify for the tax credits and fo comply with the
application and these rules and regulations as he shall deem
necessary or desirable fo allow the authority sufficient time, in
the event of a reduction or termination of such owner's
allocation, to affocate such tax credits lo other eligible
owners.

Any material changes o the condition, use or occupancy of
the tax credit unit or in any other representations, facts or
information, as contained or proposed in the application,
ocourring subssquent to the submission of the application for
the tax credits therefor shall be subject to the prior written
approval of the executive director. As a condition to any such
approval, the executive director may, as necassary to comply
with these rules and regulations and the state code, reduce
the amount of tax credits allocated or impose additional terms
and conditions with respect thereto. If such changes are
made without the prior wriften approval of the executive
director, he may terminate or reduce the allocation of such
tax credits or impose addifional terms and conditions with
respect thareto.

In the avent that any aflocation of tax crediis is terminated
or reduced by the executive director under this section, he
may allocate such tax credits (in the amount of such
termmination or reduction) to eligible owners (other than the
owners whose lax credit allocafion was so terminated or
reduced) in the first-come first-served manner described in 13
VAC 10-160-85, in the manner described in 13 VAC 10-160-
120, or in such other manner as he shall determine
consistent with the requirements of the state code.

If an owner shall transfer any of the tax credit units to a
transferee which is eligible for such tax credits under the
state code and these rules and regulations, such transferee
shall thereupon be entitled to the allocation of tax credits for
such tax credit units and shall, for the purposes of these rules
and reguiations, be thereafter deemed the owner for such tax
credits.

13 YAC 10-160-30. Maintenan.ce of records; submission
requirements; termination of occupancy.

Owners shall be responsible for obtaining and maintaining
all documentation reguired by the authority to evidence that
the tax credit units qualify for tax credits under the program.
Owners will be responsible for providing this documentation
to the authority for review within 30 days following the end of
each calendar year; provided, howaver, that the documents
listed in subdivisions 2 a, b, ¢ and g of this section must kave
been be submitted at the time i
that the eligible tenarit was determined by the owner fo be
eligible. The tax credit unit will not qualify for tax credits if all
required documents, in the form reguired by the authority, are
not so provided. Required documentation to be submitted to
the authority includes, but is not limited to, the following:
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1. A listing (including dates of occupancy) of all tenants
who ogcupy or oecupied a tax credit unit entitied to a tax
credit for that year.

2. A complete ceitification package for each eligible
teniant receiving the reduced rent. The certification must
include:

a. A completed and executed confirmation of resident
eligibility form.

b. Verification of income.

. Verification of age e disabilty or previous
homelessness.

d. A certification from the tenant verifying:
(1) What unit type/size was occupied,
{2} Number of months said unit was occupied,
(3) The amount of rent paid,

(4) How many months that amount of rent was paid,
and

(5) In the case of the tax credits claimed for any
period after June 30, 1996, (except for fax credits
ciaimed for unifs occupied by previously homeless
tenants), occupancy of the tax credit unit by the
tenant on June 30, 1996.

g. A certification of the owner that prer—to—July4-
4888, preference in occupancy of the tax credit units
was given to eligible tenants whose incomes were less
than or equal to 50% of the median income for the
area (the wailing list for tax credit units during the
calendar year identifying the persons applying for such
units and their incomes shall be maintained by the
owner and shall be available for inspection by the
authority).

f. Rent rolls for the comparable units in the same
property as the tax credit units setting forth the rents
charged to other tenants, if rents for such comparable
units are to be used to determine the amount of the
rent reduction pursuant to 13 VAC 10-160-30.

g. Copies of leases for each tax credit unit.

h. In the case of the tax credits claimed for any period
after June 30, 1998, other than tax credits claimed for
units occupied by previously homeless persons, a
certification of the owner that a tax credit for rental
reductions was validiy claimed on the tax credit unit for
all or part of the month of June 1996, and that the
tetant receiving such rental reductions was an
occupant of such tax credit unit on June 30, 19986,

In the event of termination of occupancy, the rent reduction
shall be calculated pro rata based upon the number of days
determined in the following manner. In the event of death of
the only elderly person ef person with a disability or
previously homeless person occupying a tax credit unit, the
owner must obtain a copy of the death certificate or must
provide other acceptable documentation of death; and the
number of days for which an owner is entitled to tax credits
on such deceased person's tax credit unit shall be

determined by the date of death. |If the eligible tenant
abandons the tax credit unit, the earliest of the date the
owner discovers the tax credit unit is vacant, the date any
utility company terminates service on the tax credit unit, or
the date 30 days after abandonment will be used to
determine the number of days for which the tax credit unit is
entitled to the tax credit. If the tax credit unit shall not be so
abandoned but the eligible tenant shall not occupy the tax
credit unit for a period of 30 days (or such longer period of
time as the executive director may approve), the end of such
period shall be used o determine the number of days f or
which the tax credit unit is entitied to the tax credit. If the
lease is terminated for any reason other than those. set forth
above in this paragraph, the effective date of termination
shall be used to determine the number of days for which the
tax credit unit is entitled to the tax credit.

VA.R. Doc. No. R87-418; Filed April 22, 1897, 10 a.m.

DEPARTMENT OF SOCIAL SERVICES (STATE
BOARD OF)

22 VAC 40-705-10 et seq. Child

Title of Regulation:
Protective Services.

Statutory Authority: § 63.1-25 of the Code of Virginia.

Public Hearing Date; May 20, 1997 - 9 a.m. {Newport News)
May 20, 1897 - 3 p.m. (Richmond}
May 21, 1997 - 10 a.m. (Warrenton})
May 21, 1997 - 4 p.m. (Wytheville)
Public comments may be submitted until July 11, 1897.
{See Calendar of Events section
for additional information})

Basis: The statutory authority for promulgating this regulation
is found in Title 63.1 of the Code of Virginia, which places the
responsibility for praviding protective services to children with
the Department of Social Services in Chapter 12.1, 8§ 63.1-
248.1 to 63.1-248.18, and gives the Board of Social Services
the authority to make rules and regulations in § 63.1-25.
These state mandates are consistent with the accountabilities
of the federal mandates authorized in the Child Abuse
Prevention and Treatment Act (CAPTA), and Public Law 104-
235 which came into effect on October 3, 1996, to modify and
reauthorize CAPTA. These regulations are necessitated by
current reforms being implemented in the Child Protective
Services (CPS) system in the Commonwealth of Virginia as a
result of the findings and recommendations of the State
Board of Social Services subcommittee study begun in 1895,
of the findings of the 1995 legislative subcommittee (HJR
502), and of legislation passed in the 1996 legislative
session.

Purpose: The purpose of the proposed regulation is to satisfy
the need to provide direction for how best to protect children
from child abuse and neglect balanced with the rights of
parents and family integrity. These regulations will clarify and
effect certain fundamental changes in how children are
protected in the Commonwealth of Virginia with regard to the
categories of reporting, investigations, appeals, training and
accountability. Proposed regulations are needed to give
regulatory authority to the findings and recommendations of
the subcommittee which were adopted by the full board.
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These reforms shall result in better protection of children, as
well as better due process rights toward persons named in
child abuse and neglect complaints,

Substance: Currently, only three areas of child protective
services are reguiated in Virginia. These regulations include
Child Protective Services Client Appeals (22 VAC 40-710-
10), which will be repealed in entirety and included in this
proposed regulation; Investigation of Child Abuse and
Neglect in Qut of Family Complaints (22 VAC 40-730-10 et
seq); Child Protective Services Release of Information to
Family Advocacy Program Representatives of the United
States Armed Forces (22 VAC 40-720-10 et seq); and Child
Protective Services Central Registry Information (22 VAC 40-
700-20 et seq). Other Code of Virginia sections dealing with
child protective services since the original law was passed in
1975, have been developed and incorporated into CPS policy
in Volume VI, Section i, Chapter A of the Service Programs
Manual. However, comprehensive CPS regulations have
never been promulgated until the State Board requested the
Department to promulgate same.

Although this has resulted in certain flexibility for the
department and local departments to respond to child
protective services needs through the years, it has also
resulted in less effective legal representation from the
Attorney General's office and local city and county attorneys,
since judges frequently give less credence to CPS policy than
to regulations promuigated through the Administrative
Process Act. In addition, a need has developed for
clarification and consistency in how the various Code of
Virginia sections accumulated through the years are currently
being interpreted.

The ten areas where the proposed regulations differ from
current policy are as follows:

1. Audio/Video Tape-recording:

» Current policy gives the alleged abuser the right to tape
record any communication between him and the CPS
worker during the investigation. The CPS worker may
use discretion in deciding whether or not to taperecord a
child interview.

* Proposed regulations mandate the CPS worker to
inform the alleged abuser of this right, and to provide the
necessary equipment. There is a mandate that all
interviews with alleged victim children be audiotape
recorded.

2. Substance Abuse:

= Current policy is silent on substance abuse specifically;
however, when substance abuse is identified as a
problem, current policy allows for a CPS worker to have
discretion in requesting either voluntary consent to
substance abuse testing at a laboratory test site, or to
petition the court to order such screening.

* Proposed regulations mandate local departments be
responsible for developing guidelines for such screening
which may include CPS workers administering urine
screening.

3. Level of Evidence to Make a Founded Disposition:

= The current level of evidence to make
disposition is the standoard "clear and conuvinrng

» Proposed regulations change the level of evidence to
preponderance.

4, Predispositional Consultation:

» Current policy requires a 45-day to 60-day investigation
resulting in a disposition of founded or unfounded. In
cases with founded dispositions, the abuser is notified of
the disposition and of his right to reguest a local
conference as the first step in the appeal process should
he disagree with the disposition.

* Proposed regulations require that when there is
evidence of abuse or neglect the local department shall
provide the alleged abuser or neglector with written
notice of the option to proceed according to current
policy, or to waive the 45-60 day time frame for
disposition, to waive the opportunity for a local
conference after the disposition, and attend a
predispositional consultation to discuss the findings
before a disposition is rendered. Then, if the alleged
abuser or neglector disagrees with the disposition, he
may request a state hearing as the first step of the
appeal process.

» During the predispositional conference there will be a
shift in the burden of proof, the local department has to
prove the allegation is frue.

« In addition, the standard of proof in these proceedings
will be preponderance, and there will be greater reliance
on first source material, rather than circumstantial only,
although hearsay can still be considered.

5. Retention of Invalid Reports:

« Current policy requires that local departments do not
have authority to investigate reports that do not meet the
criteria for validity. These reports can be discarded after
informing the reporter they wilt not be investigated, after
reporting substandard conditions in child care facilities to
the appropriate regulatory authority, and after reporting
noncaretaker sexual abuse to the local law enforcement
agency.

» Proposed regulations require that all reports made 1o
the local department or to the state hotline found valid or
not valid shall be retained. Nonvalid reports shall be
retained for one year past the date of the report; valid
reports shall be retained according to the policy which
governs disposition and retention time.

6. False Reports:

+ Current policy requires the CPS worker to inform the
alleged abuser in an unfounded case that he has the
right to petition the court to obtain the identity of the
complainant if he believes the complairt was made in
bad faith or maliciously. Legislation passed in 1996
makes it a criminal offense to make a knowingly false
complaint, and increases the penalties.

= Proposed regulations require the department, upon
receipt of notification of such conviction, to retain a list of
convicted reporters.
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7. Screening Valid Reports for Priority [nvestigation:

= Current policy is silent on which report requires a imore
“immediale” response than ancther, however, current
practice in the local depariments involves setting priority
according to potential risk of the chiid by considering,

- The immediate danger io the child;
- The severity of the type of abuse or neglect alleged;
- The age of the child;

- The circumstances surrounding the alleged abuse or
neglect; and

- The ghysicat and mental condition of the child,

« Proposed regulations require reports from mandated
reporters be added o the above considerations.

8. Reasonable Diligence:

= Policy was silent on locating missing children until
legislation was passed in 1998 mandating that locai
departments use reasonable diligence to locate any child
for whom a report of suspected abuse or neglect has
been received, or for whom services were being provided
as a result of a founded disposition of child abuse or

- neglect, and who subsequently disappears. New policy
requires that focal depariments document reasonable
and prompt stlempts to locate the child and family
including checking, at a minimum, with a standard
checklist when applicable.

* Proposed regulations reflect this Code of Virginia
change.

9. Retention and Purging of Cases With Unfounded
Disposilions:

= Prior {0 legislation passed in 1996, the records of
unfounded dispositions were purged 30 days from the
date the alleged abuser or neglector was notified of such
determination unless that individual requested in writing
that the record be retained an additional period of up to
two years.

= Proposed regulations and new policy, effective July 1,
1996, reflect this new law that requires local depariments
and the department {0 retain case record information of
unfounded compiaints of child abuse or neglect for one
vear. The depariment shall keep these records separate
from the Central Registry of founded abuse and neglect
cases. The records shall be purged in one year if there
are no subsequent founded or unfounded reports
regarding ithe same child or the subject of the report in
that one year, or unless the alieged abuser or neglector
requests in writing that the record be retained an
additional period of up to two years.

10. Tralning:

« Current policy is silent regarding qualifications of CPS
workers, although 1993 {Designated Out of Family) and
1684 (House Joint Resolution 82) legislation required
minimum training requirements for both new and existing
staff.

« Proposed regulations require the department to
implement a uniform training plan establishing minimum
standards for all CPS workers. Workers shall complete
skills and policy training specific to chkild abuse and
neglect investigations within the first year of their
employment.

issues, Advantages: Child Protective Services (CPS) is
unigue in its emphasis on reaching out to children and their
families. It is a specialized continuum of casework services
to abused, neglected or exploited children. The focus of the
service is identification, assessment and service provision in
an effort to protect children, preserve families whenever
possible, enhance potential capacity for adequate child care,
and prevent further maltreatment. Families are often not
voluntary recipients of services, and thus protective services
has been given certain authorities by the community to
enabile the provision of critical services. In return, the public
requires assurances that the CPS systern and any reforms
shall result in better protection of children, that child
protective services workers be qualified and professional, and
that persons named in child abuse and neglect complaints be
given better due process rights in order to ensure there are
no undue infringements on their privacy, family integrity and
constitutional rights. There are no disadvantages to the
Commonwealth and its public in implementing this regulation.

Estimated Impact; It is a desire of the Virginia Department of
Social Services and of the State Board of Social Services to
improve the Child Protective Services delivery system in
Virginia without making it overly burdensome or more
expensive to local agencies and taxpayers. One anticipated
result of these regulations should be less intrusiveness to
Virginia families. In fiscal year 1995-96 there were 33,650
child abuse and neglect complaints investigated by the 123
focal depariments of social services. For over 20 years
social workers in Virginia have provided protective services to
children. Despite diligent efforts, the problem of child abuse
and neglect continues to grow. Chiid protective services
professionals across the country are struggling with the
difficult question of how best to protect children and
strengthen famities in the least intrusive way. The proposed
regulation is a pariial solution to this complex problem. The
provisions of this regulation dealing with reporting,
investigation, appeals, and training will affect each of the 123
local depariments of social services and every child
protective services social worker in the administration and
implementation of this program.

Departrent of Planning and Budgel's Economic_|mpact
Analysis: The Departiment of Planning and Budget (DPB)
has analyzed the economic fmpact of this proposed
regulation in accordance with § 9-6.14:71 G of the
Administrative Process Act and Executive Order Number 13
(94). Section 9-6.14:7.1 G requires that such economic
impact analyses include, but need not be limited to, the
prejected number of businesses or other entities to whom the
regulation would apply, the identity of any localities and types
of businesses or other entities particularly affected, the
projected number of persons and employment positions to be
affected, the projected costs to affected businesses or
entities io implement or comply with the regulation, and the
impact on the use and value of private property. The analysis
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presented below represents DPB's best estimate of these
economic effects.

Summary of the proposed regulation. The proposed
regulation incorporates  current  regulations  for  Child
Protective Secvices Client Appeals (22 VAC 40-710-10) and
establishes a regulatory framework for procedures regarding
the investigation and processing of child abuse and neglect
complaints.  Most of the reguirements contained in the
proposed reguiation are based on Code of Virginia provisions
and, more importantly from an economic perspective, reflect
current procedura.  Because these reguirements will not
necessitate any behavioral changes, they will not generate
any economic effects. There are three provisions contained
in the proposaed regulation that could have economic
consequances, however: ‘

* A requirement that child protective service workers tape
record interviews with wictim children and, in some
cases, gllzged abusers;

©oo A requirernent that local child protective service
- departments develop guidelines for substance abuse
screening in circumstances where there is “reason to
believe that the alieged [child] abuser ... is abusing
substances, and such behavior may be related to the
matter being investigated ... [gjuidelines may include
child protective service worker administration of urine
screening”; and

« An option for alleged abusers to waive their right to a

post-dispositional  local conference in favor of a

. predispositional conference in which the alleged abuser

would have “the opportunity to meet with the local

department conducting the investigation and discuss the

- local department’s  investigation findings prior to ..
disposition.”

Estimated economic impact. The economic consequences
associated with the proposed new provisions can be roughly
divided into two general categories: (i) agency cosis,
additional costs that would be imposed on local departments
of social services and (ii) social benefits, the gain that would
accrue to thuse affected by child protective services as a
result of the new provisions.

|. Tape recording.

Agency costs: The requirement that child protective service
workers tape record interviews would impose an unfunded
mandate on local social services departments.  Although
estimates \.fa_ry,1 statewide data provided by DSS indicate
that: i) the one-time costs for purchasing tape recorders
would be approximately $32,500; (i) there may some
additional one-time costs associated with purchasing tape
storage cabinets; (i) the annual costs for purchasing tapes
would be in the neighborhood of $80,000 to $100,000; and
{(iv) in soms cases franscription of the tapes would be
required, causing additional clerical costs. According to DSS,

' DPB received cost estimates from DSS; lecal social services departments in
the cities of Charlottzsville, Frederickshurg, and Newport News; the Counties of
Accomack, Buchanan, Buckingham, Camnpbell, Giles, Goochiand, Henry, King
William, Madison, Page, Pulaski, Roanoke, Tazewell, York, Wise, and Wythe;
and the Virginia League of Social Service Executives.

however, there is a possibility that between 50% and 75% of
these costs would be borne by the federal governmant undel
Title IV-B of the Social Security Act and the Social Services
Block Grant if funds were made available.

Social benefits:  The. new provision for tape recording
interviews would have two primary social benefits: enhanced
due process and "quality control.” Currently, information from
interviews with victimi children is sometimes provided as
testimony by personnel other than those who conducted the
interview. Tape recording the interviews will allow objective
confirmation of the information provided in testimony against
alleged abusers, thereby further guaranteeing due process,
Additionally, tape recording of the interviews will allow local
departments to better monitor the procedures and structure
used in victim interviews, thereby enhancing intermal “guality
control.” ‘

II. Substance abuse screening.

Agency costs: - It is unclear whether the new provision
regarding substance abuse screening will have any effect on
agency costs. As written, the provision only requires local
child protective service departments to develop guidelines for
substance abuse screening, where such guidelines “may
include child protective service worker administration of urine
screening.” This language does not mandate child protective
service worker administration of urine screening.

Currently, local departments must seek a court order to
obtain a drug test. Under the proposed regulation, they
would be permitted to obtain a drug test without a court order.
In both instances, if the local department is the agency
requesting the test, the local department bears the cost of the
test. The major differences under the proposed regulation
would be, if the local department chose to administer the test:
(i) it could avoid those costs associated with obtaining the
court order and (i) it might incur additional costs associated
with personnel and training. There is nothing in the proposed
regulation that would require the local department to change
its current substance abuse screening procedures, however.

Social benefits: Because the new provision only allows,
rather than mandates, local department administration of
drug tests, the only departments likely to choose this option
are those that can use it to reduce their costs or increase
their effectiveness. This should enhance the ability of local
departments to use these tests and, to the extent that such
tests are helpful in designing better programmatic responses
to child abuse/neglect cases, could induce an associated
social benefit.

ifl. Predispositional conference.

Agency costs: Because the optional predispositional
conference would only replace the current post-dispositional
local conference, there should be no additional agency costs
associated with it.

Social benefits: The optional predispositional conference
should enhance due process by: (i) providing alleged
abusers an opportunity to discuss with representatives from
the local department their investigative findings prior to
disposition and . {ii) providing one more opportunity for local
departments to inform alleged abusers of their rights and the
options available to them.
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Businesses and entities particularly affected. The proposed
regulation particularly affects Virginia’s 123 local departments
of social services, victims of child abuse and neglect, and
their alleged abusers,

Localities particularly affected.  No localities are particularly
affected by the proposed regulation.

Projected impact on employment. The proposed regulation is
not anticipated to have a significant effect on employment.

Effects on the use and value of private property. The
proposed regulation is not anticipated to have a significant
effect on the use and value of private property.

Summary of analysis. DPB anticipates that the proposed
amendments to the current regulation governing child
protective services will have two primary economic effects:
(i} 2 modest increase in agency costs and (i) an associated
increase in the due process and internal quality control
associated with child protective services investigations.

Agency's Response to the Department of Planning and
Budget's FEconomic_ |mpact Analysis; The Virginia
Department of Social Services concurs. with the Economic
fmpact. Analysis of proposed regulation, Child Protective
Services, 22 VAC 40-705-10 et seq., conducted by the
Virginia Department of Planning and Budget.

Summary:

These proposed regulations establish a regulatory
framework for protecting children in the Commonwealth
of Virginia from abuse and neglect with regard fo the
calegories of reporting, investigations, appeals, training,
and accountability. They provide direction for how best
to protect children balanced with the rights of parents
and family integrity.

The proposed regulations are based on findings and
recommendations of a State Board of Social Services
study begun in 1995, of the findings of a legislative study
in 1995, and legisiation passed by the 1996 Session of
the General Assembly. '

CHAPTER 705.
CHILD PROTECTIVE SERVICES.

22 VAC 40-705-10. Definitions.

The following words and terms, when used in this chapter,
shall have the following meaning unless the context clearly
indicates otherwise.

"Abuser or neglector” means any person who is found to
have committed the abuse andfor neglect of a child pursuant
to § 63.1-248.1 ef seq. of the Code of Virginia.

"Administrative appeal rights" means the child protective
services appeals procedures for a local level informal
conference and a state level hearing pursuant fo § 63.1-
248.6.1 of the Code of Virginia, under which an individual
who is found fo have committed abuse and/er neglect may
request that the local department’s records be amended.

"Appellant” means anyone who has been found to be an
abuser and/or neglector and appeals the founded disposition

fo the direcfor of the local department of social services, an
administrative hearing officer, or fo circuit court,

"Assessment" means the process by which child protective
services workers determine a child’'s and family's needs.

"Caretaker” means any individual having the responsibility
of providing care for a child, and includes the following: (i)
parent or other person Jegally responsible for the child's care;
(i) any other person who has assumed carefaking
responsibility by virtue of an agreement with the legally
responsible person; {iii} persons responsible by virtue of their
positions of conferred authonty; and (iv} adult persons
residing in the home with the child. :

"Case record” means a collection of information maintained
by a local department, including written material, letters,
documents, tapes, photographs, film or other matenals
regardiess of physical form about a specific child protective
Services investigation, famify or individual.

“Central Registry" means a subset of the information
system of CANIS, and is the name index with identifying
information of individuals named as an abuser andfor
neglector in founded child abuse and/or neglect complaints or
reports not currently under administrative appeal, maintained
by the department.

"Child Abuse and Neglect Information System (CANIS}"
means the computer system which collects and maintains
information regarding incidents of child abuse and neglect
invalving parents or other caretakers. CANIS is composed of
three parts: the stafistical information systemn with
nonidentifying information, the Central Registry, and a dala
base that can be accessed only by the department and local
departments consisting of all nonpurged investigation
information.

"Child protective services" means the identification, receipt
and immediate investigation of complaints and reports of
alleged child abuse and/or neglect for children under 18
years of age. It also includes assessment, arranging for and
providing services for the alleged victim child, his family and
the alleged abuser and/or neglector, and disposition.

"Child protective services worker” means one who Is
qualified by virfue of education, training and supervision, and
is employed by the local department to respond to child
protective services complaints and reports of alleged child
abuse and/or neglect.

"Collateral” means a person whose personal or
professional knowledge may help confirm or rebut the
allegations of child abuse and/or neglect or whose
invalvement may help ensure the safety of the child.

"Compfaint” means any information or allegation of child
abuse and/or neglect made orally or in writing pursuant to §
63.1-248.2:5 of the Code of Virginfa.

"Constiltation” means the process by which the alleged
abuser and/or neglector may request an informal meeting to
discuss the investigative findings with the local depariment
prior to the local department rendering a founded disposition
of abuse and/or neglect against that person pursuant to §
63.1-248.6:1 A of the Code of Virginia.
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"Department” means the Virginia Depariment of Social
Services.

"Disposition" means the determination of whether or not
child abuse and/or neglect has occurred.

"Documentation” means information and materials, written
or otherwise, concerning aflegations, facts and evidence.

“Family Advocacy Program representative” means the
professional employed by the United States Armmed Forces
who has responsibilily for the program designed fo address
prevention, identification, evaluation, treatment, rehabilitation,
follow-up and reporting of family violence, pursuant fo 22
VAC 40-720-20.

"First source” means any direct evidence establishing or
helping to establish the existence or nonexistence of a fact.

"Founded” means that a review of the facts shows by a
preponderance of the evidence thaf child abuse and/or
neglect has cccurred.

"He" means he or she.
"His" means his or her.

"ldentifying information” means name,
number, address, race, sex, and date of birth.

social secunty

"Investigation” means the formal information gathering
process ulilized by the local deparment in delermining
whether or not child abuse or neglect has occurred.

"Investigative narrative" means the written account of the
investigation contained in the child profective services case
record,

"Legitimate inferest" means a lawful, demonstrated
privilege to access the information,

"Local deparfment” means the city or county local agency
of social services or deparfment of public welfare in the
Commonwealth of Virginia responsible for conducting
investigations of child abuse and/or neglect complaints or
reports pursuant to § 63.1-248.6 of the Code of Virginia.

“Local department of jurisdicfion" means the Iocal
department in the city or county in Virginia where the alleged
victim child resides or in which the alleged abuse andfor
neglect is believed to have occurred. If neither of these are
known, then the local department of jurisdiction shalf be the
local department in the county or city where the abuse and/or
neglect was discovered.

“Mandated reporters”™ means those persons who are
required to report suspicions of child abuse and/or neglect
pursuant fo § 63.7-248.3 of the Code of Virginia.

"Monitoring" means contacts with the child, family and
collaterals which provide information about the child's safety
and the family's compliance with the service pfan.

"Multidisciplinary teams" means any organized group of
individuals representing, but not limited to, medical, mental
health, social work, education, legal and law enforcement,
which will assist local depariments in the protection and
prevention of child abuse and neglect pursuant § 63.1-248.6

F of the Code of Virginia. Citizen representatives may also
be included.

"Notification” means informing designated and appropriate
individuals of the local depariment's actions and fthe
individuals' rights.

"Preponderance of evidence" means the evidence as a
whole shows that the facts are more probable and credible
than not. If is evidence which is of greater weight or more
convincing than the evidence offered in opposition.

"Purge* means fo delefe or destroy any reference data and
materials specific to subject identification confained in
records maintained by the depariment and the Jocal
department pursuant to §§ 63.1-248.5:1 and 63.1-248.5:1.01
of the Code of Virginia.

"Reasonable difigence” means the exercise of justifiable
and appropriate persistent effort.

"Report” means an official document on which information
is given conceming abuse and neglect and which is required
to be made by persons designated herein and by local
departments in those situations in which investigation of a
complaint from the general public reveals suspected child
abuse and/or neglect pursuant fo § 63.1-248.2.:5 of the Code
of Virginia.

"Safety plan” means a proposed course of action designed
to protect a child from abuse or neglect.

"Unfounded" means that a review of the facts does not
show by a preponderance of the evidence that child abuse or
neglect occurred.

22 VAC 40-705-20. General policy regarding complaints or
reports of child abuse and neglect.

It is the policy of the Commonwealth of Virginia fo require
complaints and/or reports of child abuse and neglect for the
following purposes:

1. Identifying abused and neglected children;

2. Assuring protective services to such identified
children,

3. Preventing further abuse and neglect,
22 VAC 40-705-30. Types of abuse and neglect.

A. Physical abuse occurs when there is a physical injury,
threat of injury or creation of a real and significant danger of
substantial risk of death, disfigurement or impaimment of
bodily functions. Such injury or threat of injury, regardless of
infent, is inflicted or allowed to be inflicted by nonaccidental
means pursuant to § 63.1-248.2 of the Code of Virginia.

B. Physical neglect occurs when there is the fallure to
provide food, clothing, shelter, or supervision for a child to the
extent that the child's health or safety Is endangered. This
also includes abandonment and sifuations where the parent's
or caretaker's own incapacitating behavior or absence
prevents or severely limits the performing of child caring
tasks pursuant fo § 63.1-248.2 of the Cade of Virginia.
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1. Physical neglect may include multiple occurrences or
a one-time critical or severe event that results in a threat
fo health or safety.

2. Physical neglect may include failure fo thrive.

a. Failure to thrive occurs as a syndrome of infancy
and eany childhood which is characferized by growth
failure, signs of severe malnutntion, and variable
degrees of developmental retardation.

b. Failure to thrive can only be diagnosed by a
physician and is caused by nonorganic factors.

C. Medical neglect occurs when there is the failure by the
caretaker to obtain or follow through with a complete
regiment of medical, mental or dental care for a condition
which, if untreated, could result in ifiness or developmental
delays pursuant to § 63.1-248.2 of the Code of Virginia.

1. Medical neglect does not apply fo a child who, in
good faith, is under treatment solely by spiritual means
through prayer in accordance with the tenefs and
practices of a recognized church or religious
denomination pursuant to § 63,1-248.2 of the Code of
Virginia. ‘

2. Pursuant to the Child Abuse Prevention and
Treatment Act, as amended (42 USC § 5101 et seq.), the
terrn “withholding of medically indicated treatment’
means the failure fo respond to the Infant's life-
threatening conditions by providing treatment (including
appropriate nutrition, hydration, and medication) which,
in the treating physician’s or physicians’ reasonable
medical judgment, will be most likely to be effective in
ameliorating or correcting all such conditions, except that
the term does not include the failure to provide freatment
(other- than appropriate nutntion, hydration, or
medication) to an infant when, in the treating physician’s
or physicians’ reasonable medical judgment.

a. The infant is chronically and irreversibly comatose;
b. The provision of such treatment would:
(1) Merely profong dying;

(2} Not be effective in ameliorating or correcting all
of the infant’s life-threatening conditions; or

{3) Otherwise be futile in terms of the survival of the
infant; or

¢. The provision of such treatment would be virtually
futife in terms of the survival of the infant and the
treafment itself under such circumstances would be
inhumane,

. Mental abuse or neglect occurs when there is a mental
injury, threat of mental injury, or impairment of mental
funciions.

1. Such injury or threat of injury, regardless of infent, is
infiicted or allowed to be infiicted by nonaccidental
means pursuant fo § 63.1-248.2 of the Code of Virginia.

2. Mental abuse or neglect may include failure to thrive.

a. Failure to thrive occurs as a syndrome of infancy
and early childhood which is characterized by growth
failure, signs of severe malnutrtion, and variable
degrees of developmental retardation.

b. Failure fo thrive can only be diagnosed by a
physician and is caused by nonorganic factors.

E. Sexual abuse occurs when there is any act of sexual
exploitation or any sexual act upan a child in violation of the
law which is commitfed or alfowed to be committed by the
child's parents or other persons responsible for the care of
the child pursuant fo § 63.1-248.2 of the Code of Virginia.

22 VAC 40-705-40. Complaints and reporis of si:spected
child abuse and/or neglect.

A. Persons who are mandated fo report are those
individuals defined in § 63.1-248.3 of the Code of Virginia.

1.  Mandated reporters shall report immediately any
suspected abuse or neglect that they leamn of in their
professional capacily.

2. Mandated reporters shall disclose all information
which is the basis for the suspicion of child abuse or
neglect and shall make avaifable, upon request, to the
local department any records and reports which
document the basis for the complaint and/or report.

3. A mandated reporter's failure to report within 72 hours
of the first suspicion of child abuse or neglect may result
in a fine.

B. Persons who may report child abuse and/or neglect
include any individual who has reason to suspect that a child
is being abused and/or neglected by the child's parent or
other carefaker pursuant fo § 63.1-248.4 of the Code of
Virginia.

C. Complaints and reports of child abuse and/or neglect
may be made anonymously.

D. Any person making a complaint and/or report of child
abuse andfor neglect shail be immune from any civil or
criminal liabifity in connection therewith, unless the court
decides that such person acted in bad faith or with malicious
infent pursuant to § 63.1-248.5 of the Code of Virginia.

E.  When the idenlity of the reporter is known fo ithe
department or local department, these agencies shall make
every effort to profect the reporter’s identity.

F. If a person suspecis that he is the subject of a report of
child abuse and/or neglect made in bad faith or with
malicious infent, that person may petition the court for access
to the record including the identity of the reporter pursuant to
§ 63.1-248.5:1 of the Code of Virginia.

G. Any person age 14 years or older who makes or
causes to be made a knowingly false complaint or reporf of
child abuse and/or neglect, and is convicted, shall be guilty of
a Class 4 misdemeanor for a first offense pursuant to § 63.1-
248.5:1.01 of the Code of Virginia.

1. A subsequent conviction results in a Class 2
misdemeanor.
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2. Upon receipt of notification of such conviction, the
deparirment will retain a list of convicted reporiers.

3. The subject of the records may have the records
purged upon presentation of proof of such conviction.

H. To make a complaint or report of child abuse and/or
neglect, a person may telephone the department's toll-free
child abuse and neglect hotline or contact a local depariment
of jurisdiction pursuant to § 63.1-248.4 of the Code of
Virginia.

1. The local department of jurisdiction that first receives
a complaint or report of child abuse and/or neglect shafl
assurne responsibility to ensure that the complaint or
report is investigated.

2. Alocal depariment may ask another local department
which is a local department of jurisdiction to assist in
conduciing the invesiigation. If assistance is requested,
the local department shall comply.

3. Alocal department may ask another local department
through a cooperative agreement to assist in conducting
the investigation.

4, i a local department employee Is suspected of
abusing and/or neglecting a child, the complaint or report
of child abuse and/or neglect shall be made to the
juvenile and domestic relations district court of the
county or city where the alleged abuse and/or neglect
was discovered. The judge may assign the report for
investigation fo the court services unit or to a local
depariment that is not the employer of the subject of the
report,

22 VAC 40-705-50. Actions to be taken upon receipt of a
complaint or report.

A All complaints and reports of suspected child abuse
and/or neglect shall be recorded in writing on the infake
document. A record of all reports and complainis made to a
local depairtment or to the department, regardless of whether
the report or complaint was found fo be a valid complaint of
abuse and/or neglect, shall be retained for one year from the
date of the compiaint.

8. Al valid complaints or reports of child abuse and/or
neglect shall be investigated. A valid complaint or report is
one in which;

1. The alleged victim child or children are under the age
of 18 at the time of the complaint and/or report;

2. The alleged abuser is the alleged victim child's parent
or other caretaker;

3. The local depariment receiving the complaint or
report is a local department of jurisdiction; and

4. The circumsitances described allege suspected child
ahuse and/or neglect as defined by this chapler or
defined by the policy manual of the Virginia Depariment
of Social Services.

C. The Iocal department shall not investigate complaints or
reporls of child abuse and/or neglect that fail to meet alf of
the above criteria.

D. The local department shall report cerfain cases of
suspected child abuse or neglect fo the local attorney for the
Commonwealth and the local law-enforcement agency
pursuant fo § 63.1-248.6 £ 5 of the Code of Virginia.

E. The local department shall report to the following when
the death of a child is involved:

1. When abuse and/or neglect is suspected in any case
involving the death of a child, the local deparfment shall
report the case immedialely to the regional medical
examiner pursuant fo § 63.1-248.6 £ & of the Code of
Virginia.

2. When abuse and/or neglect is suspected in any case
involving the death of a child, the local depariment shaif
report the case immediately to the aftorney for the
Commonwealth pursuant to § 63.1-248.6 £ 5 of the Code
of Virginia.

3. The local department shall confact the department
immediately upon receiving a compiaint involving the
death of a child, and at the conclusion of the
investigation.

F. Complainis or reports which meet the criteria for
investigation shall be screened for high pricrity based on the
following:

1. The immediate dangsr to the child;
2. The severily of the type of abuse or neglect alleged:
3. The age of the child;

4. The circumstances surrounding the alleged abuse or
neglect;

5. The physical and mental condition of the child, and

6. Reports made by mandated reporters.

G. The local department shall initiate an immediate
investigation.

1. The purpose of an investigation js to collect the
information necessary fo determine or assess the
following:

a. Immediate safety needs of the child;
b. Whether or not abuse or neglect has occurred;
¢. Who abused or neglected the child;

d. To what extent the child is at risk of future harm,
either immediate or longer term;

e. What types of services can meet the needs of this
child or family; and

f. If services are indicated and the family appears to
be unahfe or unwilling fo pariicipate in services, what
alternate plans will provide for the child’s safety.

2. The local depariment shall use reasonable diligence
to locate any child for whom a report or complaint of
suspecited child abuse and/or neglect has been received
and is under investigation or persons who are the
subject of a repoit that is under investigation if the
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whereabouts of such persons are unknown fo the local
depariment pursuant fo § 63.1-248.6 £ 12 of the Code of
Virginia.

3. The local department shall document its atfempts fo
locate the child and family.

4. In the event the alleged victim child or children cannot
be found the 45-60-day time frame fo complete the
investigation, pursuant to § 63.1-248.6 £ 7 of the Code
of Virginia, is stayed.

22 VAC 40-705-60. Authorities of local departments.

When conducting investigations local departments have
the following authorities.

1. To talk to any child suspected of being abused and/or
neglected, or child's siblings, without the consent of and
outside the presence of the parent or other caretaker, as
set forth by § 63.1-248.10 of the Code of Virginia.

2. To take or arrange for photographs and x-rays of a
child, who is the subject of a complaint, withouf the
consent of and outside the presence of the parent or
other caretaker, as sef forth by § 63.1-248.13 of the
Code of Virginia. ‘

3. To fake a child inlo custody on an emergency
removal for up fo 72-96 hours under such circumstances
as set forth by § 63.1-248.9 of the Code of Virginia.

a. A child profective services {CPS) worker planning
to take a child into 72-96 hours emergency custody
shall first consult with a supervisor. However, this
requirement shall not delay action on fthe CPS
worker's part if a supervisor cannot be confacted and
the situation requires immediate action.

b. Any person who fakes a child intoc custody pursuant
to § 63.1-248.9 of the Code of Virginia shall be
immune from any civil or criminal fiability in connection
therewith, unless it is proven that such person acted in
bad faith or with malicious infent.

¢c. The local depariment shall have the authority fo
have a complete medical examination made of the
child including a wrtten medical report and, when
appropriate, photographs and x-rays pursuant to §
63.1-248.13 of the Code of Virginia.

d. When a child in 72-96 hour custody is in need of
immediate medical or surgical treatment, the local
director of social services or his designee(s) may
consent to such lreatment when the parent does not
provide consent and a court order is not immediately
obtainable.

e. When a child is not in the local department's
custody the local depariment cannof consent lo
medical or surgfcal treatment of the child.

22 VAC 40-705-70. Collection of evidence,

When conducting an investigation the focal department
shall seek first-source informalion about the allegation of
chifd abuse/and or neglect. When applicable, the local
department shall include in the case record: police reports;

depositions;,  photographs;  physical,  medical  and
psychological reports; and any tape recordings of inferviews.

22 VAC 40-705-80. Investigation contacts.

A.  During the course of the investigation, the child
protective services (CPS) worker shall make and record in
writing in the investigative narrafive the following contacts
and observations. When any of these contacts or
observations is not made, the CPS worker shall record in
writing in the investigative narrative why the specific contact
or observation was not made.

B. The child profective services worker shall conduct a
face-to-face interview with and observation of the alleged
victim child. All interviews with alleged victim children must
be audio tape recorded.

C. The child protective services (CPS) worker shall
conduct a face-fo-face inferview with the alleged abuser
and/or neglector.

1. The CPS worker shall inform the alleged abuser
and/or neglector of his right fo tape record any
communication pursuant to § 63.1-248.6:2 of the Code of
Virginia.

2. The local department shall provide the necessary
equipment in order to tape record the interview and
refain a copy of the tape for the record.

D. The child protective services worker shall conduct a
face-to-face inferview with the alleged victim child’s parents
or guardians. ‘

E. The child protective services worker shall observe the
environment where the alleged victim child fives.

F. The child protective services worker shall observe the
site where the alfeged incident took place.

G. The child protective services worker shall conduct
interviews with collaterals who have pertinent information
refevant to the investigation and the safety of the child.

22 VAC 40-705-90. Investigative protocol.

A. The child protective services (CPS) worker may enter
the home if permitted to enter by a person who resides in the
home. When it is believed the life or health of the child would
be serously endangered within the fime it would fake fo
obtain a court order or the assistance of a law-enforcement
officer, a CPS worker may enter the home without
permission.

B. The child protfective services worker may transport &
child with parental consent, or when the local department has
assumed custody of that child by virtue of 72-96-hour
removal authority pursuant fo § 63.1-248.9 of the Code of
Virginia, or by an emergency removal court order pursuant to
§ 16.1-251 of the Code of Virginia.

C. When a child protective services worker has reason o
believe that the alleged abuser and/or neglector is abusing
substances, and such behavior may be related to the matter
being investigated, the worker may request that person fto
consent to substance abuse screening, or may pelition the
court to order such screening.
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1. Local departments must develop guidelines for such
screening.

2. Guidelines may include child protective services
worker administration of urine screening.

22 VAC 40-705-100. Judicial proceedings.

A. A child profective seivices worker may pefition for
removal pursuant to §§ 16.1-251 and 16.1-252 of the Code of
Virginia.

B. A child protective services worker may petition for a

prefiminary profective order pursuant fo § 16.1-253 of the
Code of Virginia.

C. A child profective services worker shall pelition the
courst for parental child support pursuant to § 63.1-204.2 of
the Code of Virginia.

0. Any person who participates in a judicial proceeding
resulfing from making a child protective services report or
complaint, or from taking a child info custody pursuant fo §§
63.1-248.3, 63.1-248.4, and 63.1-248.9 of the Code of
Virginia, shall be immune from any civil or criminal liability in
connection therewith unless it is proven that such person
acted in bad faith or with malicious intent pursuant fo § 63.1-
248.5 of the Code of Virginia.

22 VAC 40-705-110. Assessment.

A, The child protective services worker shall conduct an
initial assessment of the child's circumstances and threat of
danger or harm, and shall make a safety plan fo provide for
the protection of the child.

B. The child protective services worker shall make a
dispositional assessment afler collecting and synthesizing
information aboutl the alleged abuse or neglect.

C. The child protective services worker shall make a risk
assessment fo determine whether or not the child is in
Jjeopardy of future abuse and/or neglect, and whether or not
intervention is necessary fo protect the child.

22 VAC 40-705-120. Complete the investigation.

A. The local department shall promptly notify the alleged
abuser and/or neglector and the alleged victim's parents or
guardians of any extensicn of the deadline for the completion
of the investigation pursuant to § 63.1-248.6 £ 7 of the Code
of Virginia. The child protective services worker shall
document the notifications and the reason for the need for
additional time In the case record.

B Prior to rendering a founded disposifion conceming a
complaint of child abuse and/or neglect, the local department
shall provide the alleged abuser and/or neglector with wriften
notice of the options available to him pursuant to subdivisions
C 1 and C 2 of this section. Whenever a criminal charge is
also filed against the alleged abuser for the same conduct
involving the same victim child as investigated by the local
department, a predispositional conference is not an option.

C. Otherwise, an alleged abuser and/or neglector may
elect to proceed under either subdivision 1 or 2 of this
subsection. If the alleged abuser and/or neglector does not
advise the local depariment of his decision within 10 days of

receipt of the wriften notice, he wiil be deemed !o have
elected to proceed under subdivision 2 of this subseciion.

1. Predispositional consultation. The purpose of the
predispositional consuitation shall be fo aflow a person
suspected of committing child abuse and/or neglect the
opportunity to meet with the local depariment conduciing
the investigation and discuss the local depariment's
investigation findings prior fo the disposition.

a. In order to participate in a predispositional
consultation, the alleged abuser and/or neglector must
agree to waive the 45-60-day fime frame to conduct
the investigation, not fo exceed an additional 30
working days. Further, the alleged abuser and/or
neglector must agree in waive his right to a local
conference pursuant to § 63.1-248.6:1 of the Code of
Virginia.

b. The alleged abuser andfor neglector shall be
afforded the opportunity fo informally present
testimony,  witnesses or  documentalion  {o
representatives of the local depariment.

¢. The local department shall consider any evidence
presented by the afleged abuser andfor neglector prior
to rendering a disposition.

d. Should the local depariment render a founded
disposition foltowing a predispositional consuitation,
the local depariment shall notify the abuser and/or
neglector, in writing, of that person's right fo appeal the
local department's finding to the Commissioner of the
Virginia Department of Social Services pursuant fo 22
VAC 40-705-140 and § 63.1-248.6:1 A of the Code of
Virginia.
2. Local conference.

a. If the alleged abuser and/or neglector elects not fo
participate in a predispositional consultation, or does
not advise the local depariment of his decision within
10 days of receiving written notification of the local
depariment's findings pursuant to subsection B of this
section, he will be deemed to have elected fo proceed
under this subdivision 2. If the alleged abuser and/or
neglector is found to have commiited abuse or
neglect, that alleged abuser andfor neglector may,
within 30 days of being notified of that determination,
submit a written request for an amendment of the
determination and the local department's related
records pursuant to § 63.1-248.6;1 A of the Code of
Virginia. The local department shall conduct an
informal conference in an effort fo examine the local
departiment's disposition and reasons for it, and
consider additional information about the investigation
and disposition presented by the alleged abuser
and/or neglector.

b. The local conference shall be conducted in
accordance with 22 VAC 40-705-130.

22 VAC 40-705-130. Report findings.

A. Pursuant fo § 63.1-248.5:7 of the Code of Virginia, the
focal depariment shall report all unfounded case dispositions
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to the Child Abuse and Neglect Information Sysfem (CANIS)
when disposition is made.

1. The department shall refain unfounded complaints
and/or reports in CANIS to provide local departments
with information regarding prior investigations.

2. This record shall be kept separate from the Central
Registry and accessible only o the department and to
local departments.

3. The record of the unfounded case shall be purged
one year after the date of the complaint or report if there
are no subsequent founded or unfounded complaints
and/or reports regarding the individual against whom
alfegations of abuse and/or neglect were made or
regarding the same child in that one year.

4. If the individual against whom allegations of abuse
and/or neglect were made or if the same child is involved
in subsequent complaints and/or reports, the information
from afl complaints and/or reports shall be maintained
until the last purge date has been reached.

5. The individual against whom allegations of abuse
and/or neglect were made may request in writing that the
local department retfain the record for an additional
period of up fo two years.

6. The individual against whom allegations of abuse
and/or neglect were made may request in wrting that
both the local department and the department shall
immediately purge the record after a court rules that the
report was made in bad faith or with malicious intent
pursuant to § 63.1-248.5:1 of the Code of Virginia.

B.  The local department shall report all founded case
dispositions fo the Child Abuse/Neglect Information Systern
for inclusion in the Ceniral Registry pursuant fo § 63.1-
248.5:1 of the Code of Virginia and 22 VAC 40-700-20.
Identifying information about the abuser and/or neglector and
the victim child or children reported include demographic
information, type of abuse or neglect, and date of the
complaint. The identifying information shall be refained
based on the determined level of severity of the abuse or
neglect, pursuant to the regulation dealing with refention in
the Central Registry, 22 VAC 40-700-30.

22 VAC 40-705-140. Notification of findings.

A.  Upon completion of the investigation the local child
protective services worker shall make nofifications as
provided in this section.

B. individual against whom allegafions of abuse and/or
neglect were made.

1. When the disposition is unfounded, the child
profective services worker shall inform the individual
against whom aflegations of abuse and/or neglect were
made of this finding. This notification shall be in writing
with a copy to be maintained in the case record. The
individual against whom allegations of abuse and/or
neglect were made shall be informned that he may have
access to the case record, and that the case record shalf
be retained by the local department for one year uniess
requested in writing by such individual that the local

department retain the record for up to an additional two
years.

a. If the individual against whom allegations of abuse
and/or neglect were made or the subject child is
involved in subsequent complaints, the informalion
from all complaints shall be retained until the last
purge date has been reached. )

b. The local worker shall notify the individual against
whom allegations of abuse and/or neglect were made
of the procedures set forth in § 63.1-248.5:1 of the
Code of Virginia.

c. When an unfounded investigation involves a child
death, the child protective services worker shall inform
the individual against whom allegations of abuse
and/or neglect were made that the case record will be
retained for the longer of 12 months or until the State
Child Fatality Review Team has completed its review
of the case pursuant to § 32.1-283.1 D of the Code of
Virginia.
2. Pursuant to 22 VAC 40-705-120 and 22 VAC 40-705-
190, when a predispositional consulfation resufis with the
local department rendering a founded disposition of
abuse and/or neglect the child protective services
worker shall notify the abuser and/or neglector by letter,
with a copy included in the case record. The letter shall
include:

a. A clear statement that they are the abuser and/or
neglector; .

b. The type of abuse and/or neglect;
¢. The disposition, level and refention time.
d. The name of the viclim child ar children; and

e. A statement informing the abuser of the right to
appeal fo the commissioner of the department and to
have access fo the case record.

3. Pursuant to 22 VAC 40-705-120 and 22 VAC 40-705-
180, if a predispositional consultation did not occur and
the local department renders a founded disposition of
abuse andfor neglect, the child protective services
worker shall notify the abuser and/or neglector by letter,
with a copy included in the case record. The letter shall
include:

a. A clear statement that they are the abuser andfor
neglector;

b. The type of abuse and/or neglect;
c. The disposition, level and retention time;
d. The nhame of the victim child or children; and

e. A statement informing the abuser and/or neglector
of his right fo request the local depariment for a local
conference and fo have access to the case record.

4. When the abuser and/or neglecfor in a founded
complaint is a foster parent of the victim child, the local
department shall place a copy of this nofification letter in
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the child’s foster care record and in the foster home
provider record.

C. Subject child's parents or guardian.

1. When the disposifion is unfounded, the child
protective services worker shall inform the parents or
guardian of the subject child in writing, when they are not
the individuals against whom allegations of child abuse
and/or neglect were made, that the complaint involving
their child was defermined fo be unfounded, and the
fength of time the child’s name and information about the
case will be maintained. The child protective services
worker shall filte a copy in the case record.

2. When the disposition is founded, the chifd protective
services worker shall inform the parents or guardian of
the child in writing, when they are not the abuser and/or
neglector, that the complaint involving their child was
determined to be founded, and the length of fime the
child’s name and information about the case will be
retained in the Ceniral Registry. The child profective
services worker shall file a copy in the case record.

D. Complainant.

1. When an unfounded disposition is made, the child
protective services worker shall notify the complainant
when known, in witing that the complaint was
investigated and determined to be unfounded. The
worker shall file a copy in the case record.

2. When a founded disposition is made, the child
protective services worker shall nofify the complainant,
when known, in wrifing that the complaint was
investigated and necessary action was taken. The local
worker shall file a copy in the case record.

E. Family Advocacy Program.  When a foundsd
disposition is made, the child protective services worker shall
notify the Family Advocacy Program representative in writing
as set forth in 22 VAC 40-720-20.

22 VAC 40-705-150. Services.

A. When abuse or neglect is found, the local department
shall arrange for necessary protective and rehabilitative
setvices to be provided to the child and his family pursuant fo
§ 63.1-248.6 E 3 of the Code of Virginia.

B. Protective services also Includes preventive services to
children about whom no formal complaint of abuse or neglect
has been made, but for whom potential harm or threat of
harm exists, to be consistent with §§ 16.1-251, 16.1-252,
16.1-279, 63.1-248.6 F, and 63.1-248.7 of the Code of
Virginia.

C. Local depariments shali support the establishment and

functioning of mulffidisciplinary teams pursuant to § 63.1-
248.6 F of the Code of Virginia.

D. Pursuant to § 63.1-248.6 of the Code of Virginia, local
departments shall not purchase from private or other public
nonsocial services departrments the following:

1. Investigation of complainis;

2. Monitoring safety of the child and monitoring service
provision to the child and family.

Local departments may contract with one another fo
provide these services.

E. The local department must use reasonable diligence to
locate any child for whom a founded disposition of abuse or
neglect has been made and a child profective services case
has been opened pursuant to § 63.1-248.6 £ 10 of the Code
of Virginia. The local department shall document its attempis
to locate the child and family.

F. When an abused or neglected child and persons who
are the subject of an open child abuse services case have
relocated out of the jurisdiction of the local depariment, the
focal depariment shall notify the child profective services
agency in the jurisdiction to which such persons have
relocated, whether inside or outside of the Commonwealth of
Virginia, and forward to such agency relevant portions of the
case records pursuant fo § 63.1-248.6 £ 11 of the Code of
Virginia.

G. The receiving local department shall arrange necessary
profective and rehabilitative services pursuant to § 63.1-
248.6 of the Code of Virginia.

22 VAC 40-705-160. Releasing information.

A. In the following instances of mandatory disclosure the
local department shall release child protective services
information. The local department may do so without any
writfen release.

1. Report to aftomey for the Commonwealth and faw
‘enforcement pursuant to § 63.1-248.6 E 5 of the Code of
Virginia.

2. Report to the medical examiner's office pursuant to §§
32.1-283.1 C and 63.1-248.6 £ 2 of the Code of Virginia.

3. If a court mandates disclosure of information from a
child abuse and neglect case record, the local
department must comply with the request. The local
department may challenge a court action for the
disclosure of the case record or any contenis thereof.
Upon exhausting legal recourse, the local department
shall comply with the court order.

4. When a disposition is made, the child protective
services worker shall notify the complainant that efther a
complaint is unfounded or that necessary action is being
taken.

5. Any individual, including an individual against whom
allegations of child abuse and/or neglect were made,
may exercise his Privacy Protection Act (§ 2.1-377 ¢t
seq. of the Code of Virginia) rights fo access personal
information related to himself which is contained in the
case record including, with the individual’s notarzed
consent, a search of the Central Registry pursuant to §
2.1-342 of the Code of Virginia.

6. When the material requested includes personal
information about other individuals, the local department
may defay in providing the information until it can be
given in a form which deletes those parts of the record
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relating to other individuals pursuant fo § 2.1-342 4 of
the Code of Virginia.

7. Pursuant to the Child Abuse Prevention and
Trealtment Act, as amended (42 USC § 5101 ef seq.),
and federal regulations (45 CFR Part 1340), the local
department shall provide case-specific information about
child abuse and neglect reports and investigations to
citizen review panels when requested.

8. Pursuant to the Child Abuse Prevention and
Treatment Act, as amended (42 USC § 5101 et seq.), the
depariment shall develop guidelines fo allow for public
disclosure in instances of child fatality or near fatality.

9. An individual's right to access information under the
Privacy Profection Act is stayed during crminal
prosecution pursuant to § 2.1-384 7 of the Code of
Virginia.

10. The local department shall disclose and release to
the United Stafes Anmed Forces Family Advocacy
Program child protective services information as required
pursuant to 22 VAC 40-720-20.

11. Child profective services shall, on request by the
Division of Child Support Enforcement, supply
information pursuant fo § 63.1-274.6 of the Code of
Virginia.

12. The local department shall release child protective
services information fo a court appoinfed special
advocate pursuant fo § 8-173.12 of the Code of Virginia.

B. The local department may use discretion in disclosing
or releasing child protective services case record information,
investigalive and on-going services fo parfies having a
legitimate _interest when the local deparfment deems
disclosure to be in the best interest of the child. The local
department may disclose such information without a court
order and without a written release pursuant fo § 63.1-209 A
of the Code of Virginia.

C. The local department shall not release the identity of
persons reporting incidents of child abuse or neglect, unless
court ordered, in accordance with § 63.1-248.6:1 of the Code
of Virginia, 42 UUSC § 5101 et seq., and federal regulations
(45 CFR Part 1340).

D. Pror to disclosing information fo any individuals or
orgahizations, and fo be consistent with § 63.1-209 of the
Code of Virginia, pursuant to § 63.1-248 of the Code of
Virginia, the local department must be satisfied that:

1. The information wifl be used only for the purpose for
which it is made available;

2. Such purpose shall be related lo the goal of child
protective or rehabilitative services, and

3. The confidential character of the information will be
preserved fo the greatest extent possibie.

22 VAC 40-705-170. Access to Central Registry.

A.  The department will only complete a search of the
Ceniral Registry for purposes other than a request by a local
depariment upon receipf of a notarized signafure of the

individual whase name is being searched authorizing release
of such information or a court order specifying a search of the
Central Registry.

B. When the name being searched is found in the Central
Registry, the department shall contact the local department
responsible for the investigation to verify the information.

22 VAC 40-705-180. Training.

A. The department shall implement a uniform training plan
for child protective services workers. The plan shall establish
minimum standards for alf child protective services workers in
the Commonweailth of Virginia.

B.  Workers shall complete skifls and policy training
specific to child abuse and neglect investigations within the
first year of their employment.

22 VAC 40-705-190. Appeals

A. Appeal is the process by which the abuser and/or
neglector may request amendment of the record when the
investigation into the complaint has resulted in a founded
disposition of child abuse and/or neglect.

B. If the alleged abuser andfor neglector elects nof to
participate in a predispositional consultation, or does not
advise the local department of his decision within 10 days of
receiving writfen naolification of the local department's findings
pursuant 22 VAC 40-705-120 B, he will be deemed fo have
elected to proceed under 22 VAC 40-705-120 C 2.

If the alleged abuser and/or neglecfor is found to have
committed abuse or neglect, that alleged abuser and/or
neglector may, within 30 days of being nofified of that
determination, submit a written request for an amendment of
the deternmination and the local department's related records,
pursuant to § 63.1-248.6:1 A of the Code of Virginia. The
local department shall conduct an informal conference in an
effort to examine the local depariment's disposition and
reasons for it, and consider additional information about the
investigation and disposition presented by the alleged abuser
and/or neglector. The local department shall notify the Child
Abuse and Neglect Information System (CANIS) that an
appeal Is pending.

C. Whenever an appeal is requested and a criminal
charge is also filed against the appellant for the same
conduct involving the same victim child as investigated by the
local department, the appeal process shall be stayed unlil the
criminal prosecution in circuit court is completed pursuant fo
§ 63.1-248.6:1 C of the Code of Virginia. During such stay,
the appeflant's right of access to the records of the local
department regarding the matter being appealed shall also be
stayed. Once the criminal prosecution in circuit court has
been completed, the local department shall advise the
appellant in writing of his right to resume his appeal within the
time frames provided by law and regulation pursuant fo §
63.1-248.6:1 C of the Code of Virginia.

D. The local department shall conduct an informaf, local
conference and render a decision on the appellant's request
to amend the record within 45 days of receiving the request.
If the local department either refuses the appelfant's request
for amendment of the record as a result of the local
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conference, or if the local department fails to act within 45
days of receiving such request, the appellant may, within 30
days thereafter and in wriling, request the commissioner for
an administrative hearing pursuant to § 63.1-248.6:1 A of the
Code of Virginia.

E. The appellant may request, in wniting, an extension of
the 45-day requirement for a specified period of time, not to
exceed an additional 60 days. When there is an extension
penod, the 30-day fime frame fo request an administrative
hearing from the Commissioner of the Department of Social
Services shall begin on the termination of the exiension
perod pursuant fo § 63.1-248.6:1 A of the Code of Virginia.

F. Upon written request, the local depariment shall provide
the appeliant all information used in making its determination.
Disclosure of the reporter's name or information which may
endanger the well-being of a child shall not be released. The
identity of collateral witnesses or any other person shall not
be released if disclosure may endanger their life or safety.
Information prohibited from being disclosed by state or
federal law or regulation shall not be released. In case of any
information withheld, the appellant shall be advised of the
general nature of the information and the reasons, of privacy
or otherwise, that it is being withheld, pursuant to § 63.1-
248.6:1 A of the Code of Virginia.

G. The director of the local department, or a designee of
the director, shall preside over the local conference. With the
exception of the director of the local depariment, no person
whose regular duties include substantial involvement with
child abuse and neglect cases shall preside over the local
conference pursuant fo § 63.1-248.6:1 A of the Code of
Virginia.

1. The appellant may be represented by counsel
pursuant to § 63.1-248.6.1 A of the Code of Virginia.

2. The appellant shall be entitled to present the
testimony of witnesses, documents, factual data,
arguments or other submissions of proof pursuant to §
63.1-248.6:1 A of the Code of Virginia.

3. The director of the local department, or a designee of
the direcfor, shall notify the appeliant, in writing, of the
results of the local conference within 45 days of receipt
of the wriften request from the appeilant unless the time
frame has been extended as described above. The
director of the local department, or the designee of the
direcfor, shall have the authorily to sustain, amend, or
reverse the local department's findings. Nolification of
the results of the local conference shall be mailed,
certified with return receipt, fo the appellant. The focal
department shall nolify the Child Abuse and Neglect
Information System (CANIS) of the resulfts of the local
conference pursuant fo § 63.1-248.6:1 A of the Code of
Virginia.

H. If the appellant is unsatisfied with the resuits of the
local conference, the appellant may, within 30 days of
receiving notice of the results of the local conference, submit
a written request fo the commissioner for an administrative
hearing pursuant to § 63.1-248.6:1 B of the Code of Virginia.

1. The commissioner shall desighate a member of his
staff to conduct the proceeding pursuant to § 63.1-
248.6:1 B of the Code of Virginia.

2. A hearing officer shall schedule a hearing date within
45 days of the receipt of the appeal request uniess there
are delays due fo subpoena requests, depositions or
scheduling problems.

3. After a parly's wriften motion and showing good
cause, the hearing officer may issue subpoenas for the
production of documents or fo compel the attendance of
witnesses af the hearing. The victim child and that
child's siblings shall not be subpoenaed, deposed or
required fo testify, pursuant to § 63.1-248.6:1 B of the
Code of Virginia.

4. Upon pelition, the juvenile and domestic relations
district court shall have the power lo enforce any
subpoena that is not complied with or fo review any
refusal to issue a subpoena. Such decisions may not be
further appealed except as part of a final decision that is
subject to judicial review pursuant to § 63.1-248.6:1 B of
the Code of Virginia.

5. Upon providing reasonable notice to the other party
and the hearing officer, a parfy may, at his own expense,
depose a nonparty and submit that deposition at, or prior
to, the hearing. The victim child and the child's siblings
shall not be deposed. The hearing officer is authorized
to determine the number of depositions that will be
alfowed pursuant to § 63.1-248.6:1 B of the Code of
Virginia.

6. The local department shall provide the hearing officer
a copy of the Iinvestfigation record prior to the
administrative hearing. By making a written request to
the local department, the appellart may obtain a copy of
the investigation record. The appellant shall be informed
of the procedure by which information will be made
avalilable or withheld from him.

In any case of information withheld, the appellant shall
be advised of the general nature of the information and
the reasons that it is being withheld pursuant to § 63.1-
248.6:1 B of the Code of Virginia.

7. The appellant and the local department may be
represented by counsel at the administrative hearing.

8. The hearing officer shall administer an oath or
affirmation to all parties and witnesses planning to testify
at the hearing pursuant to § 63.1-248.6:1 B of the Code
of Virginia.

8. The local deparfment shall have the burden to show
that the preponderance of the evidence supports the
founded disposition. The local department shail be
enfiled to present the festimony of wilnesses,
documents, factual data or other submissions of proof.

10. The appellant shall be enfitted to present the
testimony of wilnesses, documents, factual data,
arguments or other submissions of proof.
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11. The hearing officer may allow either party to submit
new or additional evidence at the administrative heanng
if it is refevant to the matter being appealed.

12. The hearing officer shall not be bound by the strict
rules of evidence. However, the hearing officer shall
only consider that evidence, presented by either patty,
which is substantially credible or reliable.

13. The hearing officer may alfow the record to remain
open for a specified period of fime, not fo exceed 14
days, fo aflow either party to submit addifional evidence
unavailable for the administrative hearing.

i4. In the event that new or additional evidence is
presented at the administrative hearing, the hearing
officer may remand the case to the local department for
reconsideration of the findings. If the focal department
fails to act within 14 days or fails fo amend the findings
to the safisfaction of the appellani, then the hearing
officer shall render a decision, pursuant fo § 63.1-
248.6:1 B of the Code of Virginia.

. Within 60 days of the close of receiving evidence, the
hearing officer shall render a writfen decision. The hearing
officer shall have the authority to sustain, amend, or reverse
the local department's findings. The written decision of the
hearing officer shall state the findings of fact, conclusions
based on regufation and policy, and the final disposition. The
decision will be sent to the appellant by cerlified mail, refum
receipt requested. Copies of the decision shall be mailed to
the appellani's counsel, the agency and the agency's
counsel. The hearing officer shall notify the Child Abuse and
Neglect Information Sysfem (CANIS} of the hearing decision.
The lacal department shall notify all other prior recipients of
the record or the findings of the hearing officer's decision.

J.  The hearing officer shall notify the appellant of the
appeilant's further right of review in circuit court in the event
that the appellant is not satisfied with the written decision of
the hearing officer. Appeals are governed by Part 2A of the
Rules of the Supreme Court of Virginia. The local
depariment shall have no further right of review pursuant fo §
63.1-248.6:1 B of the Code of Virginia.

K. In the event that the heanng officers decision is
appealed fto circuit court, the department shall prepare a
transcript for that proceeding. That transcript or narrative of
the evidence shall be provided fo the circuit court along with
the complete hearing record. If a court reporter was hired by
the appellant, the court reporter shall prepare the transcript
and provide the court with a transcript.

VA R. Doc. No. R97-426; Filed April 23, 1997, 9112 a.m.

STATE WATER CONTROL BOARD

Title of Regulation: .9 VAGC 25-186-10 of seq. General
Virginia Poliutant Discharge Elimination System {VPDES)
Permit for Cooling Water Discharges.

Statutory Authority: § 62.1-44.15 of the Code of Virginia.

Public Hearing Date:
June 16, 1997 - 11 a.m. (Woodbridge)
June 18, 1897 - 11 a.m. {Glen Allen)
June 27, 1997 - 11 a.m. (Virginia Beach)
Public commenls may be subrnitted until July 15, 1997.
{See Calendar of Events section
for additional information)

Basig; The basis for this regulation is § 62.1-44.2 et seq. of
the Code of Virginia. Specifically, § 62.1-44.15(5) authorizes
the State Water Conirol Board to issug permits for the
discharge of treated sewage, industrial wastes or other waste
into or adjacent to state waters. Section 62.1-44.15(7)
authorizes the board fo adopt rules governing the procedures
of the board with respect to the issuance of permits. Further,
§ 62.1-44.15(10) authorizes the board ifo adopt such
regulations as it deems necessary to enforce the general
water quality management program; § 62.1-44.15(14)
authorizes the board to establish requirements for the
treatment of sewage, industrial wastes and other wastes; §
62.1-44.20 provides that agents of the board may have the
right of entry to public or private property for the purpose of
obtaining information or conducting necessary surveys of
investigations; and § 62.1-44.21 authorizes the board to
reguire owners to furnish information necessary to determine
the effect of the wasies from a discharge on the quality of
state waters,

Section 402 of the Clean Water Act (33 USC § 1251 et seq.}
authorizes states to administer the National Pollutant
Discharge Elimination System (NPDES) permit program
under state law. The Commonwealth of Virginia received
such authorization in 1975 under the terms of a
Memorandum of Understanding with the U.S. Environmenial
Protection Agency (EPA) to adminisier a Virginia Pollutant
Discharge Elimination System (VPDES) permit program.
This Memorandum of Understanding was modified on May
20, 1991, to authorize the Commonwealth to administer a
VPDES Generaf Permit Program.

Purpose: The purpose of this proposed regulatory action is
to adopt a General Virginia Pollutant Discharge Elimination
System (VPDES) permit for cooling water discharges. This
proposed regulatory action will set forth guidslines for the
permitting of discharges of cooling water and cooling
equipmerits blowdown to surface waters. Discharge fo
surface waters may be through a municipal separate storm
sewer sysiem. Section 402 (p)(2)(B) of the Clean Water Act
requires that permits for discharges from municipal separate
storm sewer systems "effectively prohibit" nonstorm water
discharges into the municipal separate storm sewer system.
The state VPDES Permit Regulation governing storm water
discharges requires the permit for a municipal separate storm
sewer system to contain a program to detect and remove
nonstorm water discharges into the municipal separate storm
sewer system or requires the discharger to the municipal
separate storm sewer system to obtain a separate VPDES
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permit for the nonstorm water discharge. The regulation also
requires that the owner of the municipal separate storm
sewer system have the legal authority to "prohibit through
ordinance, order or similar means, nonstorm water
discharges to the municipal separate storm sewer" A
nanstorm water discharge is defined as "any discharge to a
municipal separate storm sewer sysiem that is not composed
entirely of storm water except discharges pursuant to a
VPDES permit." Discharges from cooling equipments fo the
municipal separate storm sewer system fall under this
definition of nonstorm water discharge. The proposed action
is necessary to provide for a more efficient and economical
permitling process for both the regulated community and the
board. It will provide for the protection of the health, safety
and welfare of the citizens of the Commaonwealth by allowing
the Depariment of Environmental Quality (depariment) to
devote more resources to the permitting of facilities with
discharges of greater potential for adverse water quality
impacts.

Substance: This proposed regulatory action will set forth
guidelines for the permitting of discharges of cooling water
and cooling equipments blowdown.

Permit Number: VAG25 Name of Permittea; Any owner of
a cooling equipment in the Commonwealth of Virginia
agreeing to be regulated under the terms of this general
permit. Facility Location: Commonwealth of Virginia.
Recelving Waters: Surface waters within the boundaries of
the Commonwealth of Virginia, except Class V put and take
trout waters, Class V| natural trout waters, and those
specifically named in board regulations or policies which
prohibit such discharges. Discharge to surface waters may
be through a municipal separate storm sewer system.

On the basis of preliminary review and application of lawful
standards and regulations, the State Water Control Board
proposes to issue the general permit subject to certain
conditions and has prepared a draft permit. The proposed
general permit consists of limitations and monitoring
requirements on discharges of cooling water to surface
waters for the following parameters: flow, 0.05 MGD max;
pH, 6.0 min, 9.0 max; total residual chlorine, nondetectable
max; and temperature, max {based on Water Quality
Standards). Monitoring requirements include the following
parameters:  chemical oxygen demand, hardness, total
dissolved copper, and total dissolved zinc. in addition,
depending upon the types of chemical used in the cooling
equipment, the following monitoring parameters may be
required: total dissolved chromium, hexavalent chromium,
total dissolved silver, and total phosphorus. The regulation
also sets forth the minimum information requirements for all
requesis for coverage under the general permit.

Issues: Public comments received following the publication
of the Notice of Intended Regulatory Action include
expansion of the coverage of the discharges o "surface
waters" instead of "municipal separate storm sewer systems"”
only. Adoption of this general permit will address this
concern. An advantage of a general VPDES permit is that it
reduces the application costs and paperwork burden for the
dischargers. It also reduces the administrative time and
burden for the department in processing individual permits.
Thus, it improves the administrative efficiency of the

depariment's permitiing program and allows staff resources
to he concentrated on individual VPDES permits which have
more potential for impacting water quality.

The depariment does not believe any disadvantages to the
public or the Commonwealth will result from the adoption of
this proposed regulation.

Affected Locality: The regulation will be applicable statewide
and will not affect any one locality disproportionately.

Applicable federal requirements: Section 402 of the Clean
Water Act (33 USC § 1251 et seq.) authorizes states to
administer the National Pollutani Discharge Elimination
System permit program under state law. The Commonwealth
of Virginia received such authorization in 1975 under the
terms of a Memorandum of Understanding with the U.S. EPA.

Department of Planning and Budget's Economic |mpact

Analysis; The Department of Planning and Budget (DPB)
has analyzed the eccnomic impact of this proposed

regulation in accordance with § 9-6.147.1 G of the
Administrative Process Act and Executive Order Number 13
(94). Section 9-6.14:7.1 G requires that such economic
impact analyses include, but need not be limited to, the
projected number of businesses or other entities to whom the
regulation would apply, the identity of any localities and types
of businesses or other entities particularly affected, the
projected number of persons and employment positions to be
affected, the projected costs to affected businesses or
entities to implement or comply with the regulation, and the
impact on the use and value of private property. The analysis
presented below represents DPB's best estimate of these
economic impacts.

Summary of the proposed regulation. Under § 402 of the
federal Clean Water Act and § 62.1-44.2 et seq. of the Code
of Virginia, Virginia is authorized to administer the National
Pollutant Discharge Elimination Systerm (NPDES) permit
program for discharges into or adjacent to state waters. The
Virginia Poliutant Discharge Elimination System (VPDES)
permit program is administered under a memorandum of
understanding with the U.S. Environmental Protection
Agency (EPA).

In many circumstances, federal and state law require the
issuance of an individual VPDES permit to each
establishment discharging wastes into state waters.
However, the memorandum of understanding with EPA
allows for the issuance, under certain conditions, of a generic
VPDES permit to cover a categery of discharger. Once the
generic permit is issued, then gualifving facilities do not need
to apply for a separate VPDES permit. Rather, they only
need to certify that they meet the conditions set out in the
general permit. The specific and general permits are the only
alternatives available under the federal Clean Water Act.

It is the purpose of these regulations to replace the current,
establishment-specific permit system for cooling water
discharges with a general permit system. The Department of
Environmental Quality (DEQ) suggests that the change will
result in lower administrative and compliance costs without
causing any material changes in water quality.

Estimated economic impact. This proposal will greatly
reduce the firms’ costs of obtaining a VPDES permit and
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DEQ's costs of granting the permits. DEQ estimates that
about 100 sources currently have permits for cooling water
discharges. In addition, there are from 1,000 to 3,000 firms
qualifying for VPDES permits in this industry. These firms
would be required to obtain a VPDES permit in the next few
years. Souices pay a $2,200 permit fee every five years. At
the current rates, the fees may cover as little as 10% of
DEQ's cost of processing the permit.1 The {axpayers must
pay for the remainder. Given the five year life of the permits,
the individual permits would cost this industry a total of
$1.515,000 per year on average and taxpayers would cover
in excess of $15,000,000. Under the general permit, fees
would only add up to $120,000 or less per year for the
industry, and DEQ indicates that this is a reasonable
estimate of the costs of processing applications for coverage
under general permits.  Permitting costs paid by taxpayers
would be insignificant.

Firms will also save some money on the costs of developing
the information necessary for the permit application. While
reliable estimates of application costs were not available,
DEQ indicates that firms will realize some savings.

At the same time, this regulation is not expected to have any
significant impact on water quality. The idea behind general
permits is that a group of firms are all subject to the same
standards and conditions under individual permits and,
hence, there is no loss to water quality in establishing the
permit standards one time and then automatically applying
them to all firms that meet the requirements for the standard
set of permit conditions. Such is the case for the 1,000 to
3,000 sources that might be covered under this general
permit. Thus, we would expect no change in water guality
resulting from the shift towards a general permit for the
cocling water discharges.

We conclude, then, that this regutation is likely to save the
dischargers some $1,400,000 per year. Taxpayers could
save in excess of $15,000,000 per year. Since there is not
expected to be any impact on water quality, this annual
savings is a het gain to Virginia's economy.

Businesses and entities affected. The businesses affected
are the 1,000 to 3,000 sources that will be covered by the
general permit.

Localities particularly affected. No localities will be

particularly affected by this regulation.

Projected impact on employment.  There will be no
measurable change in employment due to this regufation.
There is no reason to believe that the resources freed up by
this proposal will result in any net change in the level of
employment.

Effects on the use and value of private property. Any
possible increase in the value of affected firms due to these
cost savings would be too small to measure.

1 Personal conversation with Richard Ayers, DEQ.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis;

DEPARTMENT OF ENVIRONMENTAL QUALITY
WATER DIVISION
OFFICE OF WATER PERMIT SUPPORT

MEMORANDUM
Richmond, VA 23240-0009

P. O. Box 10008

SUBJECT: 9 VAC 25-198-10 et seq. - General VPDES
Permit for Cooling Water Discharges

TO: File

FROM: Lily Choi

DATE: April 23, 1897

On April 22, 1997, | received the attached Economic Impact
Analysis prepared by the Department of Planning and Budget
(DPB) for the subject proposed general permit regulation.

After reviewing this document, although | do not disagree with
DPB's overall cost saving analysis, | believe that the numbers
of facilities that would be permitted under this general permit
could be overestimated, since the estimated 3,000 cooling
eguipment units do not necessarily equate to the numbers of
facilities to be permitted.

Summary:

The proposed regulation sets forth guidelines and
requirements for the permitiing of discharges of cooling
water and cooling equipments blowdown. The proposed
general pemnif contains limifations and monitoring
requirements on discharges of cooling water to surface
waters including those for the following parameters:
flow, 0.05 MGD max; pH, 6.0 min, 9.0 max; total residual
chlorine, nondetectable max; and femperature, max
(based on Water Quality Standards). Monitoring
requirements include the following paramelers: chemical
oxygen demand, hardness, fotal dissofved copper, and
fotal dissolved zinc. In addition, depending upon the
types of chemical used in the cooling equipment, the
following monitonng parameters may be required: fotal
dissofved chromijum, hexavalent chromium, fotal
dissolved silver, and total phosphorus. The regulation
also sets forth the minimum information requirements for
alf requests for coverage under the general permit.

CHAPTER 196.
GENERAL VIRGINIA POLLUTANT DISCHARGE
ELIMINATION SYSTEM (VPDES) PERMIT FOR COOLING
WATER DISCHARGES.

9 VAC 25-196-10. Definitions.

The words and terms used in this chapter shall have the
meanings defined in § 62.1-44.2 et seq. of the Code of
Virginia (State Water Controf Law), and 8 VAC 25-31-10 et
seq. (VPDES Permit Regulation) unfess the context clearly
indicates otherwise, except that for the purposes of this
chapter:

"Blowdown” means a discharge of recirculating water from
any cooling equipment or cooling process in order fo maintain
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a desired quality of the recircufaling water. Boiler blowdown
is excluded from this definftion.

"Cooling water” means water used for cooling which does
not come infc direct comtact with any raw product,
intermediate product (other than heal) or finished product.
For the purposes of this general permit, cooling water can be
generated from any cooling equipment blowdown or
produced as a result of any noncontact cooling process
through either a single pass (once through) or recirculating
system.

"Department” means the
Environmental Qualily.

Virginia  Deparfment of

"Director” means the Director of the Virginia Department of
Environmental Quality, or an authorized representative.

*Municipal separate storm sewer" means a conveyance or
system of conveyances that discharges to suiface waters
(including roads with drainage systems, municipal streefs,
catch basin, curbs, gutters, ditches, man-made channels, or
storm drains). (i} owned or operated by a state, city, fown,
county, district, association or other public body (created by
or pursuant to state law) having jurisdiction over disposal of
sewage, industrial wasfes, sftorm water or other wasfes,
including special districts under state law such as a sewer
district, flood control district or drainage district, or similar
enfity, or an Indian frbe or an authonzed Indian tribal
organization, or a designated and approved management
agency under § 208 of the Clean Waler Act; (i) designed or
used for collecting or conveying storm water; (ifi) which is not
a combined sewer; and (iv) which is not pant of a Publicly
Owned Treatment Works (POTW),

9 VAC 25-196-20. Furpose.

This general permif regulation govemns the point scurce
discharge of cooling water to surface walers.

9 VAC 25-186-30. Delegation of authority.

The director, or an authorized representative, may perform
any act of the board provided under this chapter, except as
limited by § 62.1-44.14 of the Code of Virginia.

9 VAC 25-196-40. Effective date of the permi.

This general permit will become effective on This
general permit will expire five years from the effective dafe.
This general permit is effective as to any covered owner upon
compliance with all the provisions of 9 VAC 25-196-50 and
the receipt of this general permit.

9 VAC 25-186-50. Authonization lo discharge.,

A. Any owner govermned by this general permit is hereby
authorized o discharge fto surface waters of the
Commonwealth of Virginia provided that the owner files and
receives acceptance by the board of the registration
statement of 8 VAC 25-196-60, files the required permit fee,
complies with the effluent limitations and other requirements
of 9 VAC 25-126-70, and provided that:

1. The owner shall not have been required to obtain an
individual permit as may be required in the VFDES
Permit Regulation.

2. The owner shall not discharge fo Class V putf and
take frout waters, Class VI natural frout waters, or any
state walters specifically named in other board
regulations or policies which prohibit such discharges.

3. The owner shall not use tributyltin or any chemical
additives containing trbutylin in the cooling wafer
systems.

4, The owner shall not use groundwater remediation
wells as the source of cooling water.

B. Receipt of this general permit does not relieve any
owner of the responsibility to comply with any other federal,
state or local statute, ordinance or regulation.

9 VAC 25-196-60. Registration statement.

The owner shall file a complete general VPDES pernit
registration statement for coofing water discharges. Any
owner proposing a new discharge shall file a complete
registration statement at feast 30 days prior to the date
planned for commencing construction or operation of the new
discharge. Any owner of an existing discharge covered by an
individual VPDES pemmit who is proposing fo be covered by
this general permit shall file the registration statement at least
180 days prior fo the expiration date of the individual VPDES
peimit. Any owner of an existing discharge not currently
covered by a VPDES permit who is proposing to be covered
by this general permnit shall file a complete registration
statement. The required registration statement shail contain
the following information:

VIRGINIA POLLUTANT DISCHARGE ELIMINATION
SYSTEM
GENERAL PERMIT REGISTRATION STATEMENT FOR
COOLING WATER DISCHARGES

1. APPLICANT INFORMATION
A. Name of Facility.

B. Facility Owner:
C. Owner's Mailing Address
a. Streetor P.O. Box
b. City or Town

c. State__ d. Zip Code

e. Phone Number

D. Fagcility Location:
Street No., Route No., or Other Identifier

County

E. Is the operator of the facilify also the owner?
__Yes __ No
If No, complete F. & G.

F. Name of Operator:
G. Operator's Mailing Address
a. Streef or P.O. Box

b. City or Town ¢ State___ d. Zip Code ____

e. Phone Number
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2. FACILITY INFORMATION

A. Does this facility currently have a VPDES permit?
Yes ___ No___ Ifyes, give permit number.

B, List any point source discharges that are not composed
entirely of cooling water

C. List type and size (fons) of cooling equipment or
noncontact cooling water process:

D. Complete the following if any chemical and/or
nonchemical treatment is employed in the cooling water
system:

a. Descrbe the chemical and/or nonchemical treatment
to be employed and its purpose;

Outfall No. Source Max. Daily Flow Receiving Stream
{gpd}

B. Identify the duration and frequency of the discharge. for
each separate discharge point: )

a. Confinuous:

b. Infermittent: (please describe)

¢. Seasonal:

C. Give the name of the owner of the municipal separate
storm sewer system that receives the discharge (if
applicable):

If chemical additives other than chlonine are used,
complete b, ¢, d and e below.

b. Provide name and manufacturer of each additive
used;

c. Provide list of active ingredients and percent
composifion;

d. Give the proposed schedule and quantity of chemical
usage, and estimate the conceniration in the discharge;
and

e. Aftach available aqualic toxicity information for each
addifive proposed for use.

E. Describe any lype of freatment or retention being
provided to the wastewater before discharge (i.e., retention
ponds, selfiing ponds, efc.}

3. FACILITY LINE DRAWING

Attach a line drawing of the facility which shows the source
of the cooling water, its flow through the facility, and each
cooling water discharge point.

4. MAP

Atfach a topographic map extending fo at least one mile
beyond property boundary. The map must show the outline
of the facility, and the location of each of its existing and
proposed intake and discharge points. Include alf springs,
rivers and other surface water bodies.

5. DISCHARGE INFORMATION

A. List all cooling water discharges by a nurmber that is the
same as on the map required in Question 4. Identify the
source of cooling wafer. Estimate the maximum daily
discharge flow in gaflons per day (gpd). Give the name of the
waterbody receiving direct discharge or discharge through
the municipal separate storm sewer system.

6. CERTIFICATION:

I certify under penalty of law that this document and all
affachments were prepared under my direction or
supervision in accordance with a system designed o
assure that qualified personnel properly gather and
evaluate the information submifted. Based on my inquiry
of the person or persons who manage the system or
those persons directly responsible for gathering the
information, the information submitfed is to the best of
my knowledge and belief true, accurate, and complete. |
am aware that there are significani penallies for
submitting false information including the passibility of
fine and imprisonment for knowing violations.

Signature Date:
Name of person(s) signing above:
{printed or typed}
Title(s):
REQUIRED ATTACHMENTS

Aquatic Toxicity Information For Chemical Additives (if
applicable)

Facility Line Drawing

Topographic Map

For Department Use Only:

Accepted/Not Accepted by: Date:
Basin Stream Class Section

Special Standards
9 VAC 25-196-70. General permit.

Any owner whose registration statement is accepted by the
board will receive the following permit and shall comply with
the requirements therein and be subject to all requirements of
the VPDES Permit Regulation.
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General Permit No.: VAG25 The authorized discharge shalf be in accordance with this

. . cover page, Part | - Effluent Limitations and Monitforing

Effe:'ctrye Date: Requirements, Part Il - Monitoring and Reporting, and Part Iil
Expiration Dafe:

- Management Requirements, as sef forth herein.
GENERAL PERMIT FOR COOLING WATER DISCHARGES

PART 1.
AUTHORIZATION TO DISCHARGE UNDER THE VIRGINIA
POLLUTANT DISCHARGE ELIMINATION SYSTEM AND RéqC-JUIREEA,;ng‘L?{gNT LIMITATIONS = AND - MOMITORING
THE VIRGINIA STATE WATER CONTROL LAW ’

in compliance with the provisions of the Clean Waler Act,
as amended, and pursuant to the State Water Control Law
and regulations adopled pursuant thereto, owners of cooling
water discharges are authonzed to discharge to surface
waters within the boundanes of the Commonwealth of
Virginia, except those specifically named in board regulations
or policies which prohibit such discharges. Such discharges shall be limited and monifored by ihe

permittee as specified below:

During the period beginning on the permit's effective date
and lasting until the permit's expiration date, the pemittee is
authorized to discharge cooling water. Samples faken in
compliance with the monitoring requiremenis specified below
shall be taken at the following location(s). outfall(s) seral
number

EFFLUENT CHARACTERISTICS DISCHARGE LIMITATIONS MONITORING REQUIREMENTS
Maximum Minirmum Frequency Sample Type

Flow (MGD) 0.05 NA 1/3 Months Estimate

Temperature (°C} (1 NA 1/3 Months Immersion

Stabilization

pH (SU) g 6@ 1/3 Months Grab

Total Residual Chiorine™ (mg/l} Non- NA 1/3 Months Grab
detectable

Chemical Oxygen Demand(mg/l} NL NA 173 Months Grab

Hardness fmg/1 CaCO3) NL NA 1/3 Months Grab

Total Dissolved Copper (ug/l) NL NA 1/3 Months Grab

Total Dissolved Zinc (ug/) NL NA 1/3 Months Grab

Total Dissolved Chromium' (ug/) NL NA 1/3 Months Grab

Hexavalent Chromium™ (ug/L) NL NA 1/3 Months Grab

Total Dissolved Silver™ (ug/) NL NA 1/3 Months Grab

Total Phosphorus® (mg/l) NL NA 1/3 Months Grab

NL = No limitation, monitoring required
NA = Not applicable

) The effiuent temperature shall not exceed a maximum 32°C for discharges to nontidal coastal and piedmount waters, or 31°C

for mountain and upper piedmount waters. No maximum temperature limit, only monitoring, applies to discharges fo estuarine
waters.

The effluent shall not cause an increase in temperature of the receiving stream of more than 3°C above the natural water
temperature. The effluent shall not cause the temperature in the receiving sfream to change more than 2°C per hour. Natural
temperature is defined as that temperature of a body of water (measured as the arithmetic average over one hour) due solely fo
natural conditions without the influence of any point-source discharge.

“ Where the Water Quality Standards (9 VAC 25-260-10 et seq.) establish altemate standards for pH in the waters receiving
the discharge, those standards shall be the maximum and minimum effluent limitations.

) Chlonine fimitation and moniforing are only required where the source water is chiorinated or where chlorine is added.
) Chromium monitoring is only required where additive containing chromium is used.
® Sitver monitoring is only required where Cu/Ag anode is used,

" % Phosphorous monitoring is only required where additive containing phosphorous is used.
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B. Special conditions.

1. There shall be no discharge of floating solids or
visible foam in other than trace amounts.

2. No discharges other than cooling water, as defined,
are permitted under this general permit.

3. The use of any chemical additives, except chiorine,
without prior approval is prohibited under this general
permit. Prior approval shall be obtained from the DEQ
before any changes are made lo the chemical andfor
nonchemical treaiment technology employed in the
cooling water system. Requests for approval of the
change shall be made in writing and shall include the
following information:

a. Describe the chemical andfor nonchemical
treatment fo be employed and its purpose; If chemical
additives are used, provide the information prescribed
in subdivisions b, ¢, d and e below,;

b. Provide name and manufacturer of each additive
used;

¢. Provide list of active ingredients and percentage of
composition;

d. Give the proposed schedule and quantity of
chemical usage, and estimale the concentration in the
discharge; and

e. Atffach avaifable aqualic toxicity information for
each additive proposed for use.

4. lWhere coofing water is discharged fthrough a
municipal sform sewer system lo surface waters, the
permitiee shall, within 30 days of coverage under this
general permil, notify the owner of the municipal
separate storm sewer system of the existence of the
discharge and provide the foflowing information: the
name of the facility, a contact person and phone number;
and the location of the discharge.

5. This permit shall be modified, or affernatively revoked
and reissued, fo comply with any applicable effluent
standard, limitation or prohibition for a poilutant which is
promuigated or approved under § 307(a)(2) of the Clean
Water Act, if the effluent standard, limitation or
prohibition so promulgated or approved:

a. Is more stringent than any effluent limitation on the
pollutant already in the permit; or

b. Controls any poliutant not limited in the permit.

6. The permitiee shall at alf times properly operate and
maintain all cooling water systems. Inspection shall be
conducted for each cooling water unit by the plant
personnel af least once per year with reports maintained
on site.

PART I
MONITORING AND REPORTING.

A, Sampling and analysis methods.

1. Samples and measurernents taken as required by this
- permit shall be representative of the volume and nature
of the monifored activity.

2. Unless otherwise specified in this permit all sampie
preservation methods, maximum holding times and
analysis methods for pollutanis shalf comply wilh
requirements sef forth in Guidelines Establishing Test
Procedures for the Analysis of Pollutants promulgated at
40 CFR Part 136 (1995},

3. The sampling and analysis program fo demonstrate
compliance with the permit shall at a minimum, conform
to Part I of this permit. .

4. The permittee shall periodically calibrate and perform
maintenance procedures on all monitoring and analytical
instrumentation at infervals that will insure accuracy of
meastrements.

B. Recording of results. For each measurement or sample
taken pursuant to the requirements of this pemmit, the
permittee shall record the following information:

1. The date, exact place and lime of sampling or
measurements;

2. The person(s) who performed the sampling or
measurements;

3. The dates analyses were performed;

4. The person(s}) who performed each analysis;

5. The analytical techniqués or methods used; and
6. The results of such analyses and measurements.

C. Records retention. All records and infonmation resufting
from the monitoring activities required by this permit,
including all records of analyses performed and calibration
and maintenance of instrumentation and recording from
confinuous monitoring instrumentation, shall be retained for
three years from the date of the sample, measurement or
report or until at least one year after coverage under this
general permit terminates, whichever is later. This period of
retention shall be extended automatically during the course of
any unresolved litigation regarding the regulated activity or
regarding control standards applicable to the permittee, or as
requested by the board.

D.  Additional monitoring by permittee. If the permitiee
monitors any pollutant at the focation(s} designated herein
more frequently than required by this permit, using approved
analytical methods as specified above, the resulfs of such
monitoring shall be included in the calculation and reporting
of the values required in the monitoring report.  Such
increased frequency shall also be reported.

E. Water quality monitoring. The board may require every
permittee to fumish such plans, specifications, or other
pertinent information as may be necessary fo determine the
effect of the pollutani(s) on the water quality or to ensure
polflution of state waters does not occur or such information
as may be necessary to accomplish the purposes of the
Virginia State Water Control Law, Clean Water Act or the
board'’s reguiations.
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The permiftee shall obtain and report such information if
requested by the board. Such information shall be subject to
inspection by authorized state and federal representatives
and shall be submitted with such frequency and in such detail
as requesied by the board.

F. Reporting requirements.

1. The permittee shall submit original monitoring reports
of each quarter's performance fo the department's
regional office not later than the 10th day of Apnil, July,
Qctober and January. :

2. If, for any reason, the permiftee does not comply with
one or more limitations, standards, monitoring or
management requirements specified in this permit, the
permittee shall submit fo the department with the
monitoring report at least the following information:

a. A description and cause of noncompliance;

b. The period of noncompliance, Including exact dates
and times and/or the anticipated time when the
noncompliance will cease; and

c. Actions taken or to be taken fo reduce, eliminate,
and prevent recurrence of the noncompliance.

Whenever such noncompliance may adversely affect
state waters or may endanger public health, the
permittee shall submif the above required information by
oral report within 24 hours from the time the permiffee
becomes aware of the circumstances and by written
report within five days. The board may waive the wrilfen
report requiremerit on a case-by-case basis if the oral
report has been received within 24 hours and no adverse
impact on state waters has been reporied.

3. The permiltee shall report any unpermitted, unusual
or extraordinary discharge which enters or could be
expected to enter state waters. The permittee shall
provide information specified in Part I F 2 a through ¢
regarding each such discharge immediately, that is as
quickly as possible upon discovery, however, in no case
later than 24 hours. A written submission covering these
points shall be provided within five days of the time the
permittee becomes aware of the circumstances covered
by this paragraph.

Unusual or extraordinary discharge would include but not
be limifed to (i) unplanned bypasses, (i) upsets; (i)
spillage of materials resulting directly or indirectly from
processing operations; (iv} breakdown of processing or
accessory egquipment; (v) failure of or taking out of
service, sewage or indusitrial wasfe treafment facilities,
auxiliary facilities; or (vi) flooding or other acts of nature,

The report shall be made to the Department of
Environmental Quality regional office at (XXX) XXX-
XXXX. For reports outside normal working hours, leave
a message and this shall fulfilf the reporting
requirements. For emergencies, the Virginia Department
of Emergency Services maintains a 24-hour telephone
service at 1-800-468-8892.

G. Signatory requirements. Any registration statement,

repoit, or cettification required by this permit shall be signed
as follows:

1. Registration statement.

a. For a corporalion: by a responsible comporate
official. For purposes of this secition, a responsible
corporate official means (i) a presideni, secretary,
reasurer, or vice-president of the corporation in
charge of a principal business function, or any other
person who perforrns similar policy or decision-making
functions for the corporation, or {if) the manager of one
or more manufacturing, producfion, or operaling
facilities employing more than 250 persons or having
gross annual sales or expenditures exceeding
$25,000,000 (in second quarter 1980 dollars), if
authority to sign documents has been assigned or
delegated fo the manager in accordance with
corporate procedures.

b. For a municipality, stafe, federal or other public
agency by either a principal executive officer or
ranking elected official. (A principal executive officer
of a federal, municipal, or sfate agency includes the
chief executive officer of the agency or head execufive
officer having responsibility for the overall operation of
a pnincipal geographic unit of the agency.)

¢. For a partnership or sole proprietorship, by a
general partner or proprietor respeciively.

2. Reports. All reports required by permits and other
information requested by the board shall be signed by:

a. One of the persons described in subdivision 1 of
this subsection; or

b. A duly authorized representative of that person. A
person is a duly authorized representative only if:

(1) The authorization is made in wrting by & person
described in subdivision 1 of this subsection, and

(2} The authonization specifiss either an individual or
a position having responsibilify for the overall
operation of the regulated facility or activity, such as
the position of plant manager, operator of a well or a
well field, superintendent, or position of equivalent
responsibility. (A duly authernized representative
may thus be either a named individual or any
individual occupying a named position.)

(3} If an authorization is no longer accurate because
a different individual or position has responsibifity for
the overall operation of the facility, a nsw
authorization must be submitted to the depariment
prior to or together with any separate information, or
registration statement to be signed by an authorized
representative.

3. Certification. Any person signing a document under
subdivision 1 or 2 of this subsection shall make the
following certification. "I certify under penaliy of law that
this document and all attachments were prepared under
my direction or supervision in accordance with a system
designed to assure that qualified personnel properly
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gather amd avaluate the information submilted.  Based
on my inguiry of the parson or persons who manage the
systers or those persons directly responsible  for
gathering the information, the information submiltfed is fo
the best of my knowledge and belief frue, accurate, and
complete, | am aware that there are significani penalics
for submitiing false information including the possibility of
flne and imprisormment for knowing violations.”

PART L
MANAGEMENT REGUIREMENTS.

A. Change in discharge of poilulanis.

1. Any permitfee proposing a new discharge shalf
submit a regisiration statement af least 30 days prior fo
conymencing erection, construclion, or expansion or
employment of new processes af any faciity. There
shall be no construction or operafion of said facilities
prior fo the issuance of a permit.

2. The permittee shall submil & new registration
stafement at least 30 days prior to any planned changes,
including proposed facility alferalions or addifions,
production increases, or process modifications when:

a. The planned change © a permilled facifity miay
meet one of the criteria for defermining whether a
facilily is & new source; or

b. The planned change cowld significantly change the
nature or increase the quanlily of pollulants
discharged. This notification appfies to pollutants
which are neither limited in the pesmit nor subject to
the notification leve! requirements in Part Il A 3, or

¢. The planned change may resull in noncompliance
with permit requirerients.

3. The permittee shall promplly provide written notice of
the following:

&. Any reason to belisve that any aclivity has occurred
or will ccour which would resull in the discharge on a
routine or frequent basis of any toxic pollutant which is
nof limited in the permit, if that discharge will exceed
the highest of the following "notification level”:

(1) One hundred micrograms per lifer {100 ugh);

(2) Two hundred micrograms per liter (200 ugh) Tor
acrolein and acrylonitiife; five hundred micrograms
per liter (500 pgf) for Z4-dinitrophencl and for 2-
methyi-4, 6-dinitrophenol; and one milligram per liter
{1 mgA) for antimony;

g

{2} One milligrarn per Klee (1 mg/) for anfimony;
{3} The lovel estabilished by the board.

Such aotice shall nclude information on: (i} the
characterstics and guardity of poffutants fo be infroduced
into or from  such  lrealiment works or  pollutant
management aclivifies; () any anficipated impact of
such change in the guantily and characteristics of the
poiutants to be discharged from such irsatment works or
polfstants managed at a pollutant management activity,
and (i) any additional information that may be required
by the hoard.

8. Treatment works operation and gualify control.

1. Design and operafion of facifiies andfor treatment
works and disposal of alf wastes shall be in accordance
with the registration statement filad with the department
and in conformity with the conceptual design, or the
plans, specifications, and/or ofher supporting data
accepted by the board. The acceplance of the treatment
warks conceptual design or the plans and specifications
doss not refieve the permitfes of the responsibility of
designing amnd operating the Facilify in a reliable and
consistent manner fo mest the facility performance
requirements in the permit. I facility deficiencies, design
and/or operational, are idenfified in the fulure which
could affect the facility performance or reliabilify, it is the
rosponsibilty  of the permiffee o correct such
deficiencies.

2. Al wasfe colfection, control, freatrnent, and disposal
facilities shafl be operated in a manner consistent with
the foifowing:

a. Al afl times, all facifities shall be operated in a
prudent and workmanlike manner so as fo minimize
upsets and discharges of excessive pollufants lo stafe
Warers;

b, The permiites shall provide an adeguafe operating
staff which is duly qualified fo carry ouf the operation,
maintanance and festing funclions required o ensure
compfiance with the conditions of this permit;

¢. Mainfenance of treatment facifities shall be carmed
oul in such a manner that the moniloring and limitation
requiremenis are not vinlated; and

d  Collected solids shall be stored and disposed of In
such a manner as fo prevent eniry of those wastes (or
runoff from the wastes) info state waters.

C. Adverse impact. The permittee shall take all feasible

steps fo minimize any adverse impact fo stafe waters
resulting from  noncompliance  with  any  limitation(s) or
conditions specified in this permit, and shall perform and
report such accelerated or additional monitoring as is
necessary fo determine the nature and impact of the
nencomplyving imitation{(s) or conditions.

(3} The level estabiished in accordance with
regulation under § 307{a} of the Clean Water Act
and accepled by the board.

b. Any aclivity has oceurred or will oceur which would
result in anv discharge on a nomwouting or infreguent
basis of a toxic polluiant wiich s not limited in the
permit if that discharge wili exceed the highest of the D. Duty to hafi, reduce activity or fo mitigate.

following "noification levels™ 1. i shall not be a defense for a permiffee in an

(1)l Five hundred micrograms per lifer (500 po/l; enforcement action that i would have been necessary fo
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half or reduce the permitted activily in order to mainfain
compliance with the conditions of this permit.

2. The permittee shall take all reasonable sfeps fo
minimize, correct or prevent any discharge in violation of
this permit which has a reasonable likelihood of
adversely affecting human health or the environment.

E. Structural stability. The structural stability of any of the
units or parts of the facifities herein permitted is the sole
responsibility of the permittee and the failure of such
structural units or parts shall not relieve the permittee of the
responsibility of complying with ail terms and conditions of
this pemmit.

F. Bypassing. Any 5ypass {"Bypass" means intentional
diversion of waslte streams from any portion of a treatment
works} of the treatrment works herein permitted is prohibited
unless:

1. Anticipated bypass. If the permitiee knows in
advance of the need for a bypass, the permitfee shalf
notify the depariment promplly at feast 10 days prior to
the bypass. Afler considering its adverse effecis the
board may approve an anlicipated bypass if:

a. The bypass is unavoidable to prevent a loss of life,
personal injury, or severe properly damage ("Severe
property darmage” means substantial physical damage
to properly, damage fo the trealment facilities which
causes them to become inoperable, or substantial and
permmanent loss of natural resources which can
reasonably be expected to occur in the absence of a
bypass. Severe properly damage does nof mean
economic loss caused by delays in production); and

b. There are no feasible alternatives to bypass, such
as the use of auxiliary treatment facilities, retention of
untreated waste, or maintenance durng normal
pericds of equipment down-time. However, if a
bypass occurs during normal periods of equipment
down-time, or preventive maintenance and in the
exercise of reascnable engineering fudgment the
pemmiftee could have installed adequate backup
equipment to prevent such bypass, this exclusion shall
not apply as a defense.

2. Unplanned bypass. If an unplanned bypass occurs,
the permittee shall nofify the department as soon as
possible, but in no case later than 24 hours, and shall
fake steps to halt the bypass as early as possible. This
notification will be a condition for defense to an
enforcement action that an unplanned bypass met the
conditions in Part il F 1 above and in light of the
information reasonably available to the permitiee at the
time of the bypass.

G. Conditions necessary fo demonstrate an upset. A
permittee may claim an upset as an affirmative defense to an
action brought for noncompliance for only technology-based
effluent fimitations. In order to establish an affirmative
defense of upset, the permittee shall present properly signed,
contemporaneous operating logs or other relevant evidence
that shows:

1. That an upset occurred and that the cause can be
identified:

2. The facility permitted herein was al the time being
operated efficiently and in compliance with proper
operation and mainfenance procedures;

3. The permittee suvbmitted a nofification of
noncompliance as required by Part i F; and

4. The permittee fook all reasonable steps to minimize
or correct any adverse impact to slate waters resulting
from noncompliance with the permit.

H. Compliance with state and federal law. Compliance
with this permit during its ferm consfitutes compliance with
the State Watfer Control Law and the Clean Wafer Act except
for any toxic standard imposed under § 307(a) of the Clean
Water Act.

Nothing in this permit shall be construed to preclude the
institution of any legal action under, or relieve the pemmifiee
from any responsibilities, liabilities, or penalfies established
pursuant to any other state law or regulation or under
authority preserved by § 510 of the Clean Water Act.

. Property rights. The issuance of this permit does not
convey any properly rights in either real or personal properiy,
or any exclusive privileges, nor does it authorize any injury to
private properly or any invasion of personal rights, nor any
infringement of federal, state, or local laws or regulations.

J.  Severability.
severable.

The provisions of this permit are

K. Duly to register. If the permitiee wishes to continue fo
discharge under a general permit affer fhe expiration dafe of
this permit the permitfee must submil a new regisiration
staternent at least 120 days prior to the expiration dafe of this
permit.

L. Right of entry. The pemmitiee shall allow, or secure
necessary authorily to allow, authonized state and federal
representatives, upon the presentation of credentials:

1. To enter upon the permittee’s premises on which the
establishment, treatment works, or discharge(s) is
located or in which any records are required to be kept
under the terms and conditions of this permit;

2. To have access fo inspect and copy at reasonable
times any records required to be kept under the terms
and conditions of this permit;

3. To inspect at reasonabie times any monitoring
equipment or monitoring method required in this permit;

4. To sample at reasonable limes any waste stream,
discharge, process siream, raw material or byproduct;
and

5. To inspect at reasonable times any collection,
treatment, or discharge faciliies required under this
permit.

For purposes of this section, the time for inspection shall
be deemed reasonable during regular business hours, and
whenever the facility is discharging. Nothing contained
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herein shall make an inspection ime unreasonable during an
emergency,

M. Transferability of pemmits. This permit may be
transferred to another person by a penmittee IF:

1. The current permiftee notifies the department 30 days
in advance of the proposed fransfer of the litle fo the
facility or property;

2. The nolice fo the department includes a written
agreement between the existing and proposed new
penmiffee containing a specific date of transfer of permit
responsibility, coverage and liability between them, and

3. The department does nol within the 30-day time
period nolify the existing permitiee and the proposed
permittee of the board's intfent fo modify or revoke and
reissue the permif.

Such a fransferred permit shall, as of the date of the
transfer, be as fully effective as if it had been issued directly
{o the new permiitee.

N. Public access fo information. Any secref formufae,
secret processes, or secret methods other than effluent data
submitted to the depariment may be claimed as confidential
by the submitter pursuant fo § 62.1-44.21 of the Code of
Virginia. Any such claim must be asserted at the fime of
submission in the manner prescribed on the application form
or instructions or, in the case of other submissions, by
stamping the words “secref formulae, secret processes or
secret methods" on each page containing such information.
If no claim is made af the time of submission, the department
may make the information available to the public without
further notice. If a claim is asserted, the information will be
treated in accordance with the procedures in the Virginia
Freedom of Information Act (§ 2.1-340 et seq. of the Code of
Virginia) and § 62.1-44.21 of the Code of Virginia.

Claims of confidentiality for the following infonmation will be
denied:

1. The name and address of any permit applicant or
permities; and

2. Registration statements, permits, and effluent data.

Information required by the registration statement may not
be claimed confidential. This includes information submitted
on the fonms themselves and any aftachments used to supply
information required by the forms.

O. Permit modification. The permit may be modified when
any of the following developments occur:

1. When a change is made in the promuigated
standards or regulations on which the permif was based;

2. When an effluent standard or prohibition for a toxic
pollutant must be incorporated in the permit in
accordance with provisions of § 307{a) of the Clean
Water Act (USC 33 1251 et seq.); or

3. When the level of discharge of a pollutant not limited
in the pemmif exceeds applicable Water Quality
Standards or the level which can be achieved by

technology-based freatment requirements appropriate to
the permittee.

P. Pemmit termination. After public notice and opportunity
for a public hearing, the general permit may be terminated for
cause.

Q. When an individual permit may be required. The board
may require any permiftee authorized fo discharge under this
permit to apply for and obitain an individual permit. Cases
where an individual permit may be required include, but are
not limited to, the following:

1. The discharger(s) is a significant contributor of
pollution;

2. Conditions at the operating facility change altering the
consiituents or characteristics of the discharge such that
the discharge no fonger qualifies for a general permit;

3. The discharge viclates the terms or conditions of this
permit;

4. A change has occurred in the availability of
demonsitrated technology or practices for the control or
abatement of pollutanis applicable to the point source;

5. Effluent limitation guidelines are promulgated for the
point sources covered by this permit; or

6. A waler quality managemeni plan confaining
requirements applicable fo such point sources is
approved after the issuance of this permit.

This permit may be lerminated as fo an individual permitiee
for any of the reasons set forth above after appropriate notice
and an opportunity for a public hearing.

R. When an individual permit may be requested. Any
permittee operating under this permit may request to be
excluded from the coverage of this permit by applying for an
individual permit. When an individual permit is issued fo a
permitiee the applicability of this general permit to the
individual permittee is automatically terminated on the
effective date of the individual permit. When a general permit
is issued which applies fo a permittee already covered by an
individual permit, such permiftee may request exclusion from
the provisions of the general permit and subsequent
coverage under an individual permit.

8. Civil and criminal liability. Except as provided in permit
conditions on "bypassing” (Part Il F), and "upset” (Part il G)
nothing in this permit shall be construed fo relieve the
permittee from civil and criminal penalties for noncompliance
with the terms of this permit,

T. Oil and hazardous substance liability. Nothing in this
permit shall be construed to preclude the institufion of any
fegal action or relieve the permittee from any responsibilifies,
liabilities, or penalties to which the permittee is or may be
subject under § 311 of the Clean Wafer Act or §§
62.1-44.34.14 through 62.1-44.34:23 of the Code of Virginia.

U.  Unauthonized discharge of pollutants. Except in
compliance with this permit, it shall be unlawful for any
permmittee to:
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1. Discharge into state waters sewage, industrial
wastes, other wastes or any noxious or deleterious
Substances; or

2. Otherwise alter the physical, chemical or biological
properties of such state walers and make them
defrimental fo the public health, or to animal or aquatic
life, or to the uses of such waters for domestic or
industrial consumption, or for recreation, or for other
uses.

VA.R. Doc. No. R97-427; Filed April 23, 1997, 9:32 am.
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FINAL REGULATIONS

Fer information concerning Final Regulations, see Information Page.

Symbol Key
Roman type indicates existing text of regulations, /fafic type indicates new text. Language which has been stricken indicates
text to be deleted. [Bracketed language] indicates a substantial change from the proposed text of the regulation.

DEPARTMENT OF CORRECTIONS (STATE BOARD
OF)

Tifle of Regylation: 6 VAC 15-20-10 et seq. Regulations
Governing Certification and Inspection (amending 6 VAC
16-20-10, 6 VAC 15-20-30 through 6 VAC 15-20-120;
adding 6 VAC 15-20-130 through 6 VAC 15-20-230;
repealing 6 VAC 15-20-20).

Statutory Authority: §§ 53.1-5 and 53.1-68 of the Code of
Virginia.
Effective Date. July 1, 1997,

~Summary:

These regulations serve to enforce all facility and
program standards promuigaled by the board. The
regulations provide uniform factors for evaluating alf
programs and establish the proper steps in the
certification, appeal and waiver processes.

Through a regular board and departmental review, the
amendments were adopted to (i} strengthen the
regulations by tightening requirements for timeliness and
communication of departmental information to the board,
(if) meet specific recommendations made by the Joint
Legislative Audit and Review Commission, and (i)
comply with the requirements of § 53.1-68 of the Code of
Virginia, which was amended by the 1995 Session of the
Gernieral Assembly to require one unannounced annual
inspection and one wunannounced annual health
inspection of local correctional facilities.

Summary of Public Comment and Agency Response: A
summary of comments made by the public and the agency's
response may be obtained from the promulgating agency or
viewed at the office of the Registrar of Regulations,

Agency Contact: Copies of the regulation may be obtained
from Woody Woodard, Department of Corrections, P.O. Box
26963, Richmond, VA 23261-6963, telephone (804) 674-
3437.

CHAPTER 20.
RULESANE REGULATIONS GOVERNING FHE
CERTIFICATION RROGESS AND INSPECTION.

PART I.
{ INFROBUCTION: DEFINITIONS. |

8 VAC 15-20-10. Definitions.

The following words and terms when used in this chapter
shall have the following meaning, unless the context clearly
indicates otherwise;

[ " i 3 o

"Appeal’ means the action taken by a facility or program
administrator when there is disagreement with a compliance
audit finding.

"Audit report” means the official report of compliance audit
findings prepared by the Certification Unit [ manager
supervisor ] for the department and submitted to the board.

"Board" means the State Board of Corrections.

"Ceriification [—inspecter analyst " means a person
assigned to the Certification Unit who serves as chairperson
or team ieader of the certification team.

“Certification team" means those persons appointed by the
deputy director fo conduct compliance audits.

"Certification Unit” means the organizational unit of the
depariment responsible for scheduling and conducting
compliance audits to board standards.

“Compliance” means that no deficiency was cited by the
cerification team or that cited deficiencies have been
corrected through completion of the tasks identified in the
plan of action.

"Compliance audit” or "audit" means an on-site official
review of a facility or program by the certification team fio
evaluate compliance with standards promulgated by the
board.

"Compliance documentation” means specific documenis or
information including records, reports, observations and
verbal responses required to verify compliance with

standards by a facility or program.

"Decertified” means the-board-has a sfalus imposed by the
board when it is determined that a facility or program has not
met a minimum acceptable ievel of compliance with
standards.

"Deficiency” means a—facility—or program-does—rot-meet

noncompliance with a specific board standard.
"Department” means the Department of Corrections.

"Deputy direcfor” means the administrative head or
designee of the a division of Community-Corrections—or-the
Bivision—of Institutions-—or -designee  the Department of

Corrections.

"Direcfor” means the Director of the Department of
Corrections.

Virginia Register of Regulations

1996



Finaé Regulations

"Facility” means the physical plant of a state or, local or
privafe correctional facility or community correctional facility.

"Facility or program administrafor’ means the individual
responsible for the operation of a facility or program subject
to standards, rules or regulations of the board.,

[ “Inspection” means an on-site official review of a local
correctional facilily by local facilities managers to assess
compliance with life, health and safety standards
promidgated by the board. |

"Interim compliance audit” means an on-site official review
of a facility or program by the Cerification Unit staff to
evailuate compliance with standards promulgated by the
board which occurs at an inferval other than the regular
schedule as provided in 6 VAC 15-20-20. The intenm
compliance audit may consist of a determination of
compliance with all standards applicable to the facility or
program or may be fimited fo specific standards as directed
by the board.

"Life, health, safety alent" means a process by which the
board is provided immediale nofice by depariment staff of life,
health and safely deficiencies identified in local
facilifies/prograrms.

"Life, health, safety standards” or "LHS standards” means
those standards directly related to life, health or safety issues
as identified by the board.

[ “Local correctional facility” means a jail, regional jaif, or
lockup.]

“Plan of action” means a document staling what has been
or will be done to bring all deficiencies into compliance with

standards, including a description of the activities
undertaken, staff responsibilities, and a time table for
completion.

"Preparafory audit” means an unofficial review of-the
operatien of a facilty or program against—appropriate
standards by regicnal | or central | office staff to evaluate
compliance with standards promulgated by the board.

"Private correctional facility” means a facility which is
operated by an entity which has enfered info a legal
agreement fo provide any correctional services fo the
Deparfment of Corrections with respect to inmates under the
custody of the Commonwealth.

"Probationary cerfification” means a status granted by the
board for a specific period of time to correct deficiencies
within the control of the facility or program.

"Program” means a system of services provided to glients
offenders by Gbl-and probation and parcle efficers offices
and other communify-based services.

“Region” means the gengraphic area in which a facility or
prograin is located as established by the department.

"Regional administrater administrator/director” means the
admrmotratlve head of a speuf c geographrc reglon w:thrn the

Lnstﬁu%ren&m the department

"Regional office” means the administrative offices of a
specific region within the department.

“Unconditional certification” means that a facility or

program is in 100% compllance with hieW«heaH-h—eafe%M

ef—QQ%-weLthe—Femam&ng aH applfcable standards [ based
upon the receipt of the plan of action ).

"Variance” means a decision by the board to temporarily
suspend the requirements of a specific standard for a
specific period of time.

6 VAC 15-20-20. Legalbasis. (Repealed.)

PART I
GENERAL-PROMSIONS CERTIFICATION PROCESS.

6 VAC 15-20-30. Frequency of audits.

A. All state, local, private and communily correciional
facilities and programs operated by or affiliated with the
department shall be audited every three years.

a- 1. The regional [ or local facilities } office staff shall
nofify the Certification Unit sfaff in writing within 30 days
after a new facility or program accepis the first shert
offender.

b- 2. The regional [ or ceniral ] office staff shall conduct a
preparatory audit of a new facility or program during the
first six months of operation.

e 3. The Certification Unit staff shall conduct a
compliance audit during the second six months of
operation and on a regular schedule thereafter as
provided by this section.

B. The scheduled compliance audit may be postponed for

up to six months due to [ sircumstances-beyond-the-centrelof

the—tfaeility —or—pregram bonafide securily or emergency
situations |-sush-as-hatural-cr-manrtnade disasters.

1. The facility or program administrator shall netify the
certification [ inspector analyst | and provide details of
the circumstances requiring the postponement.

2. The certification [ inspester analyst ] shall complete a
written notice of change and submit it to the Certification
Unit | manager supervisor | for approval.

3. The certification [ inspestor analyst ] shall send copiss
of the approved written notice of change to the boasd
facility or program administrator, the appropriate regional
administrater  administrator/director, and the team
members.
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C. Any stale, local, privete or communily correctional
facility or program may be scheduled for an interim
compiiance audit at the direction of the board. An inferim
audit may be scheduled for a facility or program which has:

1. Undergone renovations or additions that have resulted
in additional inmate capacily or significant changes fo
the numbers and duties of security stalf;

2. Exhibited difficulty in maintaining compliance with the
board's standards;

3. Beson cited for noncompliance with the board's
standards as a resuit of Department of Corrections
inspections, Department of Health inspections or
informal visits made by Department of Corrections staff;
or

4. Been placed in probalionary or decetlified status.
6 VAC 15-20-40. Preparation for audit.

A The Certification Unit staff shall develop a-threevear an
annual audit schedule.

1. The schedule shall be submitted to the appropriate
depuly director for review, comment and approval.

2. Upon approval, the Certification Unit staff shail:

a. Diszgseminate the final schedule to the regional
offices, and

b. Review the schedule as necessary and make
adjustmenis for additional audits.

3. Changes to the final audit schedule shall be agreed
upon by ihe appropriate deputy director and the
Certification Unit | manager supervisor].

4. The Certification Unit staff shall notify the facility or
program administrator of the change. Changes shall not
exiend the audit date beyond the established frequency
limits without board approval.

B. The deputy director shall appoint certification team
members.

1. Team members shall have prior audit experience or
have compileted cettification training.

[ 2. At least one person shall be a staff member of the
same type of facility or program being audited. ]

3-Atleast one-member [ 2 3. ] All team members shall
be from outside of the region.

4- [ 3 4. ] The team leader shaif coordinate and facifitate
the audit.

& [ 4 5 ] The cedification team auditing jalls—and
loskups focal correctional facilifies shail consist of a
certification [ inspescltor analyst |1 and a regieral local
faciliies manager from—the—Disision—ef-Community
Loractions.

C. The Certification Unit staff shall notify the facility or
program administrator in writing at least 60 30 days prior fo a
compliance audit. A copy of this chapter, a copy of the
standards compliance form, and a list of the compliance

documentation required during an audit shall be enclosed
with the nofification.

D. A cenification [ inepester analyst | shall visit the facilily
or program administrator prior to an audit to discuss the audit
process. Exceptions fo the visit prior to an audit shall be
documented and approved by the Certification Unit | manager
supervisor}.

6 VAC 15-20-50. On-site audit procedures.

The certification [ inspester analys! ] shali use on the first
day of the audit o orient the team to the audi{ process and
afford the facility or program administrator an opportunity to
brief the team on aspects of the facility or program which may
have a bearing on the audit.

1. The facility or program administrator shall grant the
team access to all documents, staff and areas of the
facility or program which are relevant to establishing
compliance.

2. Data will shall be collected through documentation,
interview and observation.

3. The cerification [ inepecter analyst ] shall brief the
facility or program administrator daily on audit progress
and preliminary findings.

4. The entire certification team shall make compliance
decisions.

a. When a ieam member finds an indication of
noncompliance, the team member shall notify the
entire team and provide all available information
regarding the standard in guestion.

3 b. A majority vote of the team shall determine the
compliance.

2} ¢. If a majority vote cannot be obtained, the matter
shall be referred to the appropriate deputy director by
the Certification Unit [ manages supervisor].

5. The team shall hold a meeting with the facility or
program administrator to discuss the team's compliance
audit findings. At this time the facility or program
adminisirator shall may introduce additionai data having
a bearing on the team's findings.

6. At the request of the facility or program administrator,
the cerification [ imspestor analyst | shall report
compliance audit findings te facility or program staff.

6 VAC 15-20-60. Audit findings.

The Certification Unit staff shall mail the audit findings fo
the facility or program administrator [ and , } the regional
office [ , and the Board of Corrections | within 48 five working
days following the compliance audit.

6 VAC 15-20-70. Development of a plan of action.

A plan of action shall be developed for all deficiencies
noted in the compliance audit findings. The regional office [
or Certification Unif ] staff shall be available to assist the
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facility or program administrator in developing the plan of adrrinistrator  administrator/director for revision. [ The

action. deputy director shall forward all varance reqguests lo the

1, The plan of action must identify the following:
a. The tasks required to correct a noted deficienay;

b. The personnel responsible for completing the tasks;
and

¢. The actual or proposed date of task completion.

2. The faciliiy or program administrater shall submil the
plan of action to the regional office [ or Certification Unit
as appropriate | within 28 [ seven 10 ] working days of
receipt of the noification of deficiencies.

3. The regional adrmisisiraior administrator/director [ or
Certification Unit supervisor } shall review the plan of
action. ¥ approved, it shall be submitted to the deputy
director within [ﬂ-ve 10] workmg days of receipt,

GWW%WWWQH—WM%%W

{5 4 ] The deputy director shall either approve, amend
or return the plan of action to the regional admwinistrator
administrator/director | or Certification Unit supervisor |
for revision within 40 [ e 10} working days of receipt.

[ 6: 5. ] The regional administrator administrator/director
shall complate any revisions requested and retum the
plan to the deputy director within 48 [ fve 10 ] working
days of receipt.

[ £ 6. ] The deputy director may grant ong 30-day
extension to a facility or program adminisfrator for the
develcpment of a plan of action. The deputy director
shail notify the board of the extension and s justificaiion.
The board may grant additional extensions.

[ 8 7 ]1f & facility or program administrator fails to
submit a plan of action within the time specified, the
department shall submil the audit report with
recommendations o the board.

6 VAC 15-20-80. Variance requests.

A variance skall may be requested by a facility or program
administrator when unable to comply with a standard.

1. Varignce requesis shall be submitted along with the
plan of action for any deficiencies cited durng the audit. |
Local correctional facilities shall submit the varance
request directly fo the hoard with the plan of action.
Varance requests from ofther facilities/prograsns shall
follow the procedures fisfed below. |

2. The regional adeministrator administrator/direcior [ or
Certificationr Unit  supervisor |1 shall make a
recommendation on the variance request and submit i
and the plan of action {o the deputy director,

3. The deputy director shall review the variance raguest
and plan of action and sither submit them to the board
with a recommendation or return them to the regional

board with a recommendation. |

5. 4. Variance reguests shall include:
a. Standard which cannot be met; [ er and |

k. Justification for variance:,

& 5 A facility or program with an approved variance
shall provide a—seopy such documentafion to the
certification team.

6 YAC 15-20-80. Appeal process and schedule.

A facility or program administrator may appeal a team

decision of noncompliance from scompliance audit findings
using the following appeal levels and guidelines:

1. The appeal review levels {

thatare-stateoperated are!
a. Deputy director and-chiefdeputy-direstor;

b. Director-; and

¢. Board of Corrections (if a locally or privately
operated facility or programy).

3- 2. Appeals shall be submitted to the regional office [ or
Certificalion Unit | sfaff along with the plan of action
within 20 | sever 10 | working days of receipt of the
notification of deficiencies.

4- 3. The regional administrater administrator/director [ or
Certification Unit supervisor ] shall submit the appeal and
the plan of action to the deputy director within five
working days of receipt. Upon receipt of notification from
the deputy director, the Certification Unit | marager
supem'sor} shall coordinate a review of the appeal
issues with the persons identified in subsectiens
subdivision 1 and-2 of this section.

Each appeal level shali complete |ts review of the appeai
and notify the Certification Unit [ manager supervisor] of
its decision within five working days of receipt of the
Fhe Board-ef-Corrections—shall-complate-its

appeal
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§. Upon completion of the board's review of the appeal,
notification of is decision shall be forwarded no later
than five days affer the board meeting fo the facility or
program administrator,

+ 6. If the appeal is denied al any level, the facility or
program adrministrator shall;

a. Submit a plan of action | for the specific deficiency
in gquestion ] to the regional administrater
administrator/director | or Cettification Unit supervisor
hor

b. Request that the appeal be forwarded to the next
level.

&. 7. |f the appea! is ullimalely denied by the Beard-of
Cewractions board or other level, the facility or program
administrator shall submit a plan of action for the
deficiency which was appealed within a time frame
specified by the review level.

6 VAC 15-20-100. Board aclion on audit results.

"A. The Certification Unft [ manager supervisor ] shall
submit audit reports to the board no later than 88 [ 66 75 ]
days after completion of the audit. Audit reports shall
include:

1. A list of deficiencies;

2. Plans of corrective action and completion status;

3. Similar deficiencies from the previous audit; and

4. Recommended action for consideration by the board.

B. Based upon the audit report the board shall take one of
the following actions and-issuea-certifisate:

1. A letter requesting corrective action on deficiencies
within a specific time frame shall be issued to the facility
OF Drograim.

4. 2. A Certificate of Unconditional Certification shail be
issued to a facility or program that has: complied with all
applicable standards.

2. 3. A Gerlficate Letfer of Probationary Centification
indisates-deficiencies—within-the-sontrel-of-thefacility-of
program—itshall may be issued to a facility or program
that has: not met all applicable standards if the board
grants a specific period of time to correct deficiencies.

board.

4. A Letter of Decertification will be issued by the board
when a facﬂlty or program with—a—corditienal o

does not meet the requirements
for ceriification within the time limits approved by the
board, The department shall provide stalus reporis o
the board during this period and notify the board when all
deficiencies have been corrected.

C. A facility or program’s certification status shall remain in

effect until notified-eof a spesific change—by-the subsequent

board action.
6 VAC 15-20-110. Notifications.

The Ceriification Unit staff shall notify the facility or
program administrator of a facility or program's certification
status within four wecks—afier immediately following the
board's action. FasHities—erpregrams The facility or program
administrator shall post the feffer or ceriificate in a place
conspicuous to the public.

6 VAC 15-20-120. Actions that can be tiaken when
decertified.

When a facility or program is decertified the board may
consider taking the following actions in compliance with
statutes, policies, and procedures established by the board,
the department or other state or federal agencies:
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1. Board action for facilities or programs that are state or
privately operated may include, but not be limited to, the
following:

a. The facility or program director authorized to take
action may bring about a reorganization of the facility
of program sfructure or other personnel actions
deemed necessary to bring it into compliance with
standards; or

b. The facility or program may be closed in
accordance with established procedures.

2. Board action for facilities and programs that are locally
operated may include, but not be limited to, the following:

a. Recommend that the facility or program
administrator authorized to take action bring about a
reorganization of the facility or program structure or
other personnel actions deemed necessary to bring it
info compliance with standards; or

b. Recommend that the facility or program be closed
or the—terminator—ef contractual agreements
terminated in accordance with established procedures;
or

¢. Initiate proceedings for the withholding of funds
under the appropriate sections of the Code of Virginia.

PART i1,
INSPECTION PROCESS.

6 VAC 15-20-130. Inspection method.

[ A. Inspections shall be govemed by § 53.1-68 of the
Code of Virginia. |

[ Annuai B | Inspections shall be { wnanrovneedtothe

conducted to mspect] for compliance

with all life, health and safety standards in the Board of

Corrections' Minimum Standards for Local Jails and Lockups
{6 VAC 15-40-10 et seq.).

6 VAC 15-20-140. Inspection schedule.

A. All local correctional faciliies shall undergo | atJeast
one—trannourced | life, health and safety { inspectien
anpdally inspections ] by the Local Facilities Unit.

B. The Chief of Qperations, Local Facilifies Unit, shall
prepare { the an annual | inspection schedule [ annually 1.

1. The inspection schedule shall not be published
autside the Board of Corrections, Department of
Corrections and Virginia Department of Health.

2. The inspection schedule shall be prepared in
conjunction with the [ ecedification compliance | audit
schedule.

Upon recommendation by the chief of operations, the
board may waive the requirement for an inspection in the
year in which a local correctional facility undergoes a
compliance audit except in which the local correctional
facifity administrator changes. |

C. New local correctional facilities shall be inspected oniy
after the | regiepal | preparatory audit and first year |
gedification compliance | audit have been completed.

D. Local correctional facilify inspections shall be postponed
or rescheduled only upon approval of the Chief of
Operations, Local Facilities Unit.

6 VAC 15-20-150. Preparation for inspection.

Inspections shall be conducted by a Local Facifities Unit
manager on the basis of annual schedule assignment.

1. Larger local correctional facifiies may require more
than one staff to perform the inspection. In this event,
the manager assigned the inspection may request
assistance of other local facilities staff, Certification Unft,
or regional office personnel.

2. The local facilities manager may coordinate the
inspection with local health department officials.

6 VAC 15-20-160. On-site inspaction procedures.

A. The local facilifies manager shall announce the intent of
the visit and produce official identification if required upon
arrival at the local correctional facility.

B. The local correctional facility shall grant access fo alf
documents, staff and areas of the Tfacility necessary fo
complete the inspection and assess standards compliance.

C. Denial of access to the facility for any reasons other
than bonafide security or emergency sifuations shalf result in
findings of noncompiiance on all standards. in the event of
denial of access, the local facifiies manager will nofify the
chief of operations immediately. The inspection may be
rescheduled if it is determined that denial of access was
warranted.

D. Compliance data shall be
documentation, interview and ohservation.

gathered through

E. The local facilities manager assigned the inspection
shall determine compliance in the event more than one staff
conduct the inspection.

F. Al life, health and safely standards shall be assessed
for compliance at the time of the inspection using the
inspection form to indicate a yes or no finding. Situations
which prevent access to documentation, observation or
interview to determine compliance shalf result in a finding of
noncompliance for the applicable standard,

G. A debriefing with the facility administrator or staff in
charge shall be held upon inspection completion. If
requested, the local facilities manager may debrief other jait
personnel.

6 VAC 15-20-170. Inspection findings.

The inspection report shall be provided the facility upon
completion of the inspection and a copy of the report mailed
to the regional office within five working days.

6 VAC 15-20-180. Correction of deficiencies.

A. Facility administrators shall advise the chief of
operations in writing of the correction of all cited deficiencies
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within seven days following the inspection. Adequate
documentation to support deficiency corrections shall be
provided.

B. The local facilifies manager shail assist facilities in
correcfing deficiencies where necessary and monitor the
submission of writfen netification of deficiency corrections.

C. The local faciliies manager shall maintain copies of all
inspection reporis and provide a monthly report fo the chief of
operations on inspection results. Deficiencies not corrected
within 30 days shall be reported as life, health and safety
alerts.

6 VAC 15-20-190. Board action on inspection resuits.

A. Inspection results shall be reporfed by the chief of
operations fo the board on a monthly basis and deficiencies
not corrected will be reported as life, health and safety alerts.

B. The resulfts of all inspections conducted shall be
reported to the board.

C. The board shall be notified immediately of all life, health
and safsty alerts, including denial of access. Upon review of
alert deficiencies, the Board of Correcfions chairman, or in
his absence the vice chairman, may change the certification
status of the facility in question.

D. Board actions taken in response fo inspection results
shall be as described in the section of this chapter relating to
ceitification audits.

6 VAC 15-20-200. Health inspection schedule,

A. All focal correctional facilities shall undergo [ atdeast
ene—annual—inspection  inspections | by the Virginia
Department of Health | in accordance with § 53.1-68 of the
Code of Virginfa 1.

B. Virginia Department of Health environmental staff, under
the delegated powsr of the State Health Commissioner and
the district health director, shall be responsible for scheduling
and adminisitrating local correctional facility inspections.

C. The Office of Environmental Health Services of the
Virginia Department of Health shall provide the technical and
administrative guidance fo district and local health
departmenis as necessary or requested. Local health
departments may coordinate the inspections with the
department's Local Faciliies Unif,

6 VAC 15-20-210. On-site health inspection procedures.

A. Virginia Depariment of Health staff shall announce the
intent of the visit and produce official identification if required
upon amival at the facifity.

B. The facility shalf grant access fo all documenis, staff
and areas of the local correctional facility necessary fo
complete the inspection.

C. Virginia Department of Health staff shall evaluate jajl
kitchen facilities in accordance with the Rules and
Regulations Goveming Restaurants, 12 VAC 5-420-10 [ et
seq. 1. A food estabiishment permit shall be issued fo
facilities which comply with the Rules and Regulations
Goveming Restaurants. No permit shall be issued to

facilities which are not in substantial compliance with the
regulations.

D. Virginia Department of Health staff shall also inspect all
areas of the facility necessary to determine compliance with
standards for facility cleanfiness and housing areas of local
correclional facilities designated in the interagency letter of
agreement befween the Board of Corrections and the Virginia
Department of Health,

E. Compliance dafa shall be gathered through
documentation, interview and observation. Situations which
prevent access to documentation, observation or inferview to
defemnine compliance shall result in a finding of
noncompliance for the applicable standard.

F. If possible, food service and standards compliance
inspections should occur on the same visit fo the facifity. in
those cases where follow-up visits are necessary, those visits
may be coordinated with appropriate facility staff.

G. At the conclusion of the inspection, the facility
administrator or designee or both shall be brefed on the
inspection findings.

6 VAC 15-20-220. Health inspection findings.

The inspection report shall be provided fo the facifity upon
completion of the inspection and a copy shall be forwarded to
the department's Certification Unit within 30 days. In a
situation where sanitation and environmental conditions could
pose a health hazard, the department shall be nofified
immediately.

6 VAC 15-20-230. Board action on health inspection results.

Inspection  results which report  sanitation and
environmental hazards or evidence of noncompiiance with
standards shall be reported to the board by the Certification
Unit staff on a monthly basis. Board action faken in response
to inspection results shall be as described in the section of
this chapler relating fo [ eerifieation compliance | audits.
Folfow-up relative to standards shall be the responsibility of
the board and the department.

VAR. Doc. No. R97-424; Filed April 22, 1997, 3:28 p.m.

DEPARTMENT OF HEALTH (STATE BOARD OF)

Title of Requlation: 12 VAC 5-370-10 et seq. Rules and
Regulations for the Licensure of MNursing Homes
(REPEALED).

VAR. Doc, No. R87-422; Filed April 22, 1987, 1:09 p.m.

Title of Regulation: 12 VAC 5-371-10 et seq. Rules and
Regulations for the Licensure of Nursing Facilities.

Statutory Authority: §§ 32.1-12 and 32.1-127 of the Code of
Virginia.

Effective Date; July 1, 1997.

Summary:

This regulation is a comprehensive revision of the
Commonwealth's existing regulations addressing nursing
facilities, which were adopted in 1980. The regulation
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includes minimum standards for (i) the construction and
maintenance of nursing faclliies to assure the
environmental protection and life safety of ifs patients
and employees and the public; (i} the operation, staffing
and equipping of nursing facilities; and (i} qualifications
and training of staff of nursing facilities. This area of the
health care field has changed dramatically since 1980,
and the regulations are infended to assure safe,
adequate and efficient nursing facility operation and fo
promote health safety and adequate care of residents in
nursing facilities.

Summary of Public Comment and Agency Responsg, A
summary of comments made by the public and the agency’s
response may be obtained from the promulgating agency or
viewed at the office of the Registrar of Regulations.

Agency Contact; Carrie Eddy, Policy Analyst, Center for
Quality Health Care Services and Consumer Protection,
Department of Health, 3600 W, Broad St., Suite 216,
Richmond, VA 23230, telephone (804) 367-2102.

CHAPTER 371.
REGULATIONS FOR THE LICENSURE OF NURSING |
HOMES FACILITIES ).

PART I
[ GENERALINFORMATION-AND DEFINITIONS [ AND
GENERAL INFORMATION ].

12 VAC 5-371-10. Definitions.

The following words and terms, when used in this chapter,
shall have the following meaning unless the context clearly
indicates otherwise:

"Abuse” means the willful infliction of injury, unreasonable
confinement, intimidation, or punishment with resulting
physical harm, pain or mental anguish, or deprivation by an
individual, including caretaker, of goods or services that are
necessary to aftain or maintain physical, mental, and
psychosocial wefl-being. This inciudes verbal, sexual,

physical or mental abuse [ ; and-involuntansseelusion |.

"Administrator” means the individual licensed by the
Virginia Board of Nursing Home Administrators and who has
the necessary authorify and responsibility for management of
the nursing { heme facility ].

"Admission” means the process of acceptance info a
nursing | heme facility ], including orentation, rules and
requirements, and assignment fo appropriate staff. Admission
does not include readmission to the facility after a temporary
absence.

"Advance directive” means (i) a wilnessed writien
document, volunfanly executed by the declarant in
accordance with the requirements of § 54.1-2983 of the Code
of Virginia, or {ii) a withessed oral statemenf, made by the
declarant subsequent to the time he is diagnosed as suffering
from a terminal condition and in accordance with the
provision of § 54.1-2983 of the Code of Virginia.

"Assessment” means the process of evaluating a resident
. for the purpose of developing a profile on which fo base
services. Assessment includes information gathering, both
initially and on an ongoing basis, designed to assist the multi-

discipfinary staff in defermining the resident's nesd for care,
and the collection and review of resident-specific data.

"Attending physician" means a physician currently licensed
by the Virginia Board of Medicine and identified by the
resident, or legal representative, as having the primary
responsibility in determining the delivery of the resident's
medical care.

"Board” means the Board of Health.

[ “Center” means the Center for Quality Health Care
Services and Consumer Prolection of the Virginia
Department of Health. |

"Certified nurse aide” means the litle that can only be used
by individuals who have met the requirements to be certified,
as defined by the Virginia Board of Nursing, and who are
listed in the nurse aide regisiry.

"Chemical restraint” means a psychopharmacologic drug
(a drug prescribed to control mood, menital stalus, or
behavior) that is used for discipline or convenience and not
required to treat medical symptoms or sympioms from menta/
ifiness or mental retardation that prohibit an individual from
reaching his highest level of functioning.

"Clinical record" means the documentation of health care
services, whether physical or menial, rendered by direct or
indirect resident-provider inferactions. An account compiled
by physicians and other health care professionals of a
variely of resident health information, such as assessments
and care details, including festing resuits, medicines, and
progress notes.

"Commissioner" means the State Health Commissioner.

[ “Complaint’ means any allegation received by the
Department of Health other than an incident reported by the
facility staff. Such allegations inciude, but are nof limited to,
abuse, neglect exploitation, or viclation of state or federal
laws or regulations. ]

"Comprehensive plan of care™ means a wrilten action plan,
based on assessment data, thaf identifies a resident's clinical
and psychosocial needs, the interventions fo meet those
needs, treatment goals that are measurable and that
documents the resident's progress toward meeling the stated
goals.

"Construction” means the building of a new nursing [ heme
facility | or the expansion, remodeling, or alteration of an
existing nursing [ heme facility |1 and includes the inifial and
subsequent equipping of the facility.

"Department” means the Virginia Department of Health.

"Dignity” means staff, in their inferactions with residents,
carry aut activities which assist a resident in rnaintaining and
enhancing the resident's self-esteem and self-worth.

"Discharge” means the process by which the resident's
services, delivered by the nursing | heme facilily 1, are
terminated.

“Discharge summary” means the final wriften summary of
the services delivered, goals achieved and post-discharge
plan or final disposition at the time of discharge from the
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nursing [ beme facility }. The discharge summary becomes a
pait of the clinical record,

"Orug” means (i) articles or substances recognized in the
official  United States "Drug" Pharmacopoeia National
Formulary or official Homeopathic Phammacopoeia of the
United States, or any supplement fo any of them; (i) articles
or subsfances intended for the use in the diagnosis, cure,
mitigation, treatment, or prevention of disease in man or other
animal; (iii) arficles or substances, other than food, infended
to affect the structure or any function of the body of man or
other animal; and (iv) articles or substances intended for use
as a component of any article specified in clause (i), (i), or
(iii}. This does not include devices or their components, paris
OF GCCESSOres.

"Emergency pregaredness plan” means a component of a
nursing | hemess facilify's |1 safety management program
designed o manage the consequences of natural disasfers
or other emergencies that disrupt the nursing [—heomes
facility’s | ability to provide care.

"Employee” means a person who performs a specific job
function for financial remuneration on a full-time or part-time
basis.

_ "Full-time” means a minimum of 35 hours or more worked
per week in the nursing [ heme facility ].

"Guardian” means a person legally invested with the
authonity and charged with the dufy of taking care of the
resident, managing his properly and profecting the rights of
the resident who has been declared by the circuit court to be
incapacitated and incapable of administering his own affairs.
The powers and duties of the guardian are defined by the
court amd gre limited to matters within the areas where the
resident in need of a guardian has bheen defermined to be
incapacitated.

"Medication” means any substance, whether prescription
or over-the-counter drug, that is taken orally or injected,
inserted, topically applied, or otherwise administered.

"Neglect” means a failure fo provide timely and consistent
services, treatment or care fo a resident or residents which
are necessary fo oblain or maintain the resident or residents’
health, safety or comfort; or a failure to provide timely and
consistent goods and services necessary fo avoid physical
hanm, mental anguish, or mental illness.

"Wursing [ Bame facility |" means any [ fasHity institution ] or
any identfﬁabie component of any { faei#gl institution 1, as

dua . wrth permanent
facmffes that mclude mpatrent beds whose pnmary function
is the provision, on a confinuing basis, of nursing and heaith
refated services for the treatment of individuals who may
require various types of long-term care, including facilifies

known by varying nomenciature or designation such as
convalescent homes, nursing homes, nursing or nursing care
facilities, skilled nursing or skilled care facilities, intermediate
care facilities or extended care facilities ].

"Persan” means any individual, corporaltion, parinership,
association, trust, or other legal entity, whether govermnmental
or private, owning, managing, or operating a nursing [ heme
facility 1.

"Physical restraint” means any manual method or physical
or mechanical device, material, or equipment aftached or
adjacent fo the resident's body that the individual cannot
remove easily which restricts freedom of movement or normal
access fo one's own body.

“Policy" means a written stalement which describes the
principles and guides and govems the activities, procedures
and operations of the nursing [ heme facility .

"Procedures" means a series of aclivities designed fto
implement program goals or policy, which may or may not be
written, depending upon the specific requirermentis within this
chapter. For inspection pumposes, there must be evidence
that procedures are actually implemented.

"Progress note” means a wiitten stafement, signed and
dated by the person delivering the care, consisting of a
pettinent, chronological report of the resident's care. A
progress note is a component of the clinical record.

[ “Qualified” means meefing current legal reqguirements of
ficensure, registration or cetlification in Virginia; having
appropriafe training and experience commensurale with
assigned responsibilities; or, if referring to a professional,
possessing an appropriate degree or having documented
equivalent education, training or experience. |

"Quality assurance” means systematic activifies performed
to determine the extent fo which clinical practice meets
specified standards and values with regard to such things as
appropriateness of service assignment and durafion,
appropriateness of facilities and resources ulilized, adequacy
and clinical soundness of care given. Such activities should
also assure changes in practice that do not meet accepted
standards. Examples of quality assurance acfivities include
the establishment of facility-wide goals for resident care, the
assessment of the procedures used to achieve the goals, and
the proposal of solutions fo problems in attaining those goals.

"Readmission” means a planned refum fo the nursing [
home facility ]| following a temporary absence for
hospitalization, off-site visit or therapeutic leave, or a refum
stay or confinement following a formal discharge terminating
a previots admission.

"Resident” means the primary service recipient, admitted to
the nursing [ home facility |, whether that person is referred fo
as a client, consumer, patient, or other ferm.

"Responsible person or parfy" means an individual
authorized by the resident fo act for him as an official
delegate or agent. The responsible person may be a
guardian, payee, family member or any other individual who
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has arranged for the care of the resident and assumed this
responsibility. The responsible person or party may or may
not be related to the resident. A responsible person or parly
is not a quardian unless so appointed by the court.

"Supervision" means the ongoing process of moniforing the
skills, competencies and performance of the individual
supervised and providing regular, face-fo-face guidance and
instruction.

"Volunteer” means a person who, without financial
remuneration, provides services to the nursing [ heme facility

1.
12 VAC 5-377-20. Responsibility of the department.

A.  The Department. of Health is charged with the
responsibility for ensuring that licensed nursing [ hemes
facilifies | provide residents with af least a minimum level of
care according fo standards prescnbed by the Board of
Health and any additional requirements that may be specified
by the Code of Virginia.

B. The | ;
Center for Quality Health Care Services and Consumer
Protection (center) | acts as agent for the Department of
Health in administering the licensing program. in addition, the
[-BHER cenfer | also investigates complaints made by the
public against nursing [ hemes facilities 1.

C. [ @HFER Center] licensing representalives are available
toc answer questions and provide technical assistance
throughout the licensing and inspection process.

D. The Code of Virginia requires the Board of Health to
adopt standards and regulations for the licensure of nursing {
homes facilities 1. The Department of Health is the
authorized agent for the Board of Health.

E. In developing or revising standards for licensed nursing
| hemes facilites 1, the department adheres fo the
requirements of the Administrative Process Act (§ 9-6.14:1 of
the Code of Virginia) and the public participation process.

F. The department solicits input from ficensees,
associalions of licensees, experts in related fields, advocacy
organizations, consumers and the general public in the
development or revision of licensing standards through
informal and formal comment periods and public hearings.

12 VAC 5-371-30. License.

A. A license to operate a facility is issued to a person or
organization.  An organization may be a parinership,
association, corporation, or public entity.

B. Each license and renewal thereof shall be issued for
one year. A nursing [ heme facilify | shall operate within the
terms of its license, which include the:

1. Name of the facility;

. Name of the operator;

2
3. Physical location of the nursing [ heme facility );
4. Maximum number of beds aflowed; and

5

. Date the license expires.

C. A separate license shall be required for nursing [
homes facilities | maintained on separate premises, even
though they are owned or are opsrated under the same
management.

D. Every nursing | bome facility | shall be designated by a
permanent and appropriate name. The name shall not be
changed without first notifying the | OHER center].

E. The number of resident beds allowed in a nursing |
home facility | shall be determined by the depariment.
Requests to increase beds must be made in writing and must
include an approved Cerlificate of Public Need.

F.  Nursing facility units jocated in and operated by
hospitals shall be licensed under Rules and Regulations for
the Licensure of Hospitals (12 VAC 5-410-10 el seq.).
Approval for such units shall be included on the annual
ficense issued to each hospital.

G. Any person eslablishing, conducting, maintaining, or
operating a nursing | heme facility ] without a license shall be
guilty of a Class 6 felony.

12 VAC 5-371-40. Licensing process.

A. Upon request, the | QHRE center | will provide
consultation to any person seeking Information about
obtaining a license. The purmose of such consultation is to:

1. Explain the standards and the licensing process;

2. Provide assisfance in locating other sources of
information;

3. Review the polential applicant's proposed program
plans, forms, [ ete. and other documents |, as they relate
to standards; and

4, Alert the potential applicant regarding the need fo
meet other state and local ordinances, such as fire and
building codes and envirenmental health standards,
where applicable.

B. Upon request the [ @HFR center | will provide an
application form for a license fo operate a nursing | beme
facility ].

C. The [ OHER center | shall consider the application
complete when all requested information and the application
fee is submitted with the form required. If the | BHFER center ]
finds the application incomplete, the applicant will be notified
of receipt of the incomplete application.

D. The applicant shall complete and submil the inifial
application to the [ OHFR center ] at least 30 days prior fo a
planned opening date to allow the [ @HER cenfer] fime to act
on the application. | A-reguest An application ] for a license
may be withdrawn af any time,

E. Prior to changes in operation which would affect the
terms of the license, the licensee must secure a modification
to the terms of the license from the [ BHFER center].

F. Requests fo modify a license must be submitted in
writing, 30 working days in advance of any proposed
changes, to the Director of the [-Offico-of Health-Fasililics
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Regulation Center for Quality Health Care Services and
Consumer Protection .

G. The license shall be retumed fo the | ©HFR center |
foliowing a correction or reissuance when there has been a
change in:

1. Address;
2. Operalor;
3. Name; or
4. Bed capacity.

H. The [ OHER center | will evaluate written information
about any planned changes in operation which would affect
either the terms of the license or the continuing eligibility for a
ficense. A licensing representative may visit the facility during
the process of evaluaiing a proposed modification.

I, If a modification can be granfed, the [ OHER cenfer ]
shall respond in writing with a modified license. In the event
a new application is needed, the licensee will receive wriffen
notification. When the modificalion cannot be granfed, the
licensee shall be advised by letfer.

J. The department shall send an application for renewal of
the license lo the licensee prior fo the expiration date of the
current license.

K. The licensee shall submit the completed renewal
application form along with any required attachments and the
application fee by the date indicated in the cover fetter.

L. It is the licensee's responsibility to complete and retum
the application to assure timely processing. Should a current
license expire before a new license is issued, the current
license shall remain in effect provided the compiete and
accurate application was filed on time.

12 VAC 5-371-50. Functional design features.

A. In order fo avoid costly errors and unnecessary
redesign, applicants or licensees are required to present their
buiiding plans to the [ OHER center ] after acceptance of the
final plan layout by the owner. Precontract document
approval of the plan ensures acceptance of the basic
architectural foolprint and serves as the basis for approval of
"fast track" construction for nursing [ hemes facilities ]
pursuing this approach.

The applicant or licensees shall notify the | OHFR center |
of deviations in the contract documents from the approved
prefiminary plans. Contract documents containing deviations
from approved prefiminary plans are required to comply with
these regulations and will be reviewed again to ensure
compliance. Variances for out of compliance conditions as a
result of deviations from the approved preliminary documents
will not be granted.

8. When an appification is for licensure of a building which
hras not previously been used for a nursing [ Bome facility |, or
when renovations are made fo an existing building, the [
BOHER center) shall approve the functional design features of
the building according to applicable regulations.

C.  Prior to beginning construction or renovalion, the
applicant or licensee shall submit to the [ OHER center ] for
approval floor plans which clearly indicafe the use of space
and other plans for compliance with all requirements for the
physical environment contained in the regulations. In
addition, the fransmittal letter shall contain the estimate of
construction start, finish, and the desired occupancy dale.
Construction shall not begin without approval from the |
GHER center).

D. The [ ©HER center ] will notify the applicant or licensee
of the receipt of the contract documents.

E. Upon completion of the review, the [ OHER cenfer | wilf
issue a letter indicating approval or disapproval of the plan,
citing the regulation determining the “ouf of compliance”
condition.

F. A valid Certificate of Use and Occupancy and Certificate
of Public Need are prerequisites for licensure.

12 VAC 5-371-60. On-site inspections.

A. The licensing representative shall make unannounced
on-site inspections of the nursing [ home facifiy ]. The
licensee shall be responsible for correcting any deficiencies
found during any on-site inspection. Compliance with alf
standards will be determined by the [ OHFR center].

B. The licensee shall make available to the licensing
representative any necessary records.

C. The licensee shall also allow the licensing
representative fo inferview the agents, employees, residents,
family members, and any person under its cusfody, control,
direction or supervision.

D. After the on-site inspection, the licensing represenfalive
shall discuss the findings of the inspection with the
administrator of record or designee.

E. As appficable, the administrator of record shall submit
an acceptable plan for correcting any deficiencies found
during an on-site inspection.

F. The administrator of record will be notified whenever
any item in the plan of correction is determined fo be
unacceptable.

G. The administrator of record shall be responsible for
assuring the plan of correction is implemented and monitored
so that compliance is maintained,

12 VAC 5-371-70. Complaint investigation.

A The [ OHER center 1 has the responsibility to
investigate any complaints regarding alleged violations of the
standards or statutes and complaints of the abuse or neglect
of persons in care. | The Department of Social Services and
the State Ombudsman are nofified of complaints received. ]

B. Complaints may be received in written or oral form and
may be anonymous.

C. When the investigation is complete, the licensee [ and
the complainant, if known, } wili be nofified of the findings of
the investigation.
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D. As applicable, the facility's administrator of record shall
submit an acceptable plan for correcting any deficiencies
found during [ aa a ] compfaint investigation.

E. The administrator of record will be notified whenever
any item in the plan of correction is defermined fo be
unacceplable.

F. The administrator of record shall be responsible for
assuring the plan of correction is implemented and monitored
50 that compliance is maintained.

12 VAC 5-371-80. Variances.

A. The [ OMFR center ] can authorize variances only to its
own licensing standards, not to regulations of another agency
or to any requirements in federal, state, or local laws.

B. A nursing [ Besre facility ] may request a variance fo a
parficular standard or requirement contained in this chapfer
when the standard or requirement poses a special hardship
and when a vanance to it would not endanger the safety or
well-being of residents, employees, or the public.

C. Upon finding that the enforcement of one or more of the
standards would be clearly impractical, the [ ©HER cenier |
shall have the authonly to waive, either temporanly or
permanently, the enforcement of one or more of these
standards, provided safety, resident care and services are
not adversely affected.

D. [ ©HER The center | may rescind or modify a vanance if
(i) condifions change; (i) additional information becomes
known which alters the basis for the original decision; (iii} the
facility fails to meet any conditions attached to the varance;
or (iv) results of the variance jecpardize the safety, comfori,
or well-being of residents, employees and the public.

E. Consideration of a variance is inifiated when a written
request is submitted o the Director of the | Ofice-of-Health
it i Center for Quality Health Care
Services and Consumer Profection ] The [ ORER center ]
may provide consultation in the development of the written
request and throughout the variance process.

F. The request for a varance must descnbe the special
hardship to the existing program or to a planned innovative or
pifot  program caused by the enforcement of the
requirements. When possible, the request should inciude
proposed alternatives to meet the pumpose of the
requirements which will ensure the protection and well-being
of residents, employees, and the public.

G. The [ OHER center ] shall notify the facility of the
receipt of the request for a variance, The [ OHFR center |
may attach conditions to the granting of the variance in order
to protect persons in care.

H. When the decision is to deny a request for a variance,
the reason shall be provided in writing {o the licensee.

I. When a variance is denied, expires, or is rescinded,
routine enforcement of the standard or portion of the standard
shall be resumed. The nursing | home facility | may at any
time withdraw a request for a variance.

12 VAC 5-371-90. Administrative sanctions.

A. Nothing in this part shall prohibit the department from
exercising its responsibility and authority fo enforce the
regulation, including proceeding directly to imposition of
administrative sanctions, when the guality of care or the
guality of life has been severely compromised,

B. The commissioner may impose such administrafive
sanctions or fake such actions as are approprate for violation
of any of the standards or statufes or for abuse or neglect of
persons in care. Such sanctions include.

1. Restricting or prohibiting new admissions to any
nursing { heme facility |;

2. Pelitioning the court to impose a civil penalty or fo
appoint a [ receiership receiver), or both; or

3. Revoking or suspending the license of a nursing |
home facility 1.

C. The following reasons may be considered by the
department for the imposition of administrative sanctions or
the imposition of civil penalties:

1. Failure to demonstrate or mainfain compliance with
applicable standards or for violations of the provisions of
the Code of Virginia;

2. Pemmitting, aiding, or abetting the commission of any
illegal act in the nursing | Beme facility |, or

3. Deviating significantly from the program or services
for which a license was issued without obtaining prior
written approval from the | OHFR center ), or failure to
correct such deviations within a specified time.

D. Violations which in the judgment of the [ OHER center ]
jecpardize the health and safely of residents shali be
sufficient cause for immediate imposition of this section.

E. The licensee will receive a notice of the depariment's
intent fo impose sanctions. The notice shall desciibe the
reasons for imposing the sanction,

F. Upon receipt of the notice to impose a sanction, the
licensee has the rght and the opportunity to appeal
according to the Administrative Process Act (§ 9.6-14.1 of the
Code of Virginia). The procedures for filing an appeal shall be
outlined in the notice.

12 VAC 5-371-100. Surrender of a license.

A. Upon revocation or suspension of a license, the
licensee must surrender ils license to a representative of the |
OHER center).

B. If a license is revoked, a new license may be issued by
the commissioner affer satisfactory evidence js submitted
that the conditions upon which revocation was based have
been corrected and after proper inspection has been made
and compliance with this chapter and applicable state and
federal law has been obtained.

C. Suspension of a license shall in all cases be for an
indefinite fime. The commissioner may completely or parfially
restore a suspended license when he determines that the
conditions upon which suspension was based have been
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completely or partially corrected and that the interests of the
public will not be jeopardized by resumption of operation,

0. Other circumstances under which a license must be
surrendered  include  transfer of ownership  and
discontinuation of services. The licensee must notify the [
OHER center |, in wnting, 30 days before discontinuing
services,

PART .
ADMINISTRATIVE SERVICES.

12 VAC 5-371-110. Management and administration.

A. No person shall own, establish, conduct, maintain,
manage, or operate any nursing [ heme facility |, as defined
in § 32.1-123 of the Code of Virginia, without having obtained
& license.

B. The nursing | Beme facility | must comply with:
1. These regulations (12 VAC 5-371-10 ef seq.);

2. Other applicable federal, state or local laws and
regulations; and

3. Its own policies and procedures.

C. The nursing [ heme facility | shall submit, or make
available, reporfs and information necessary to establish
compliance with these regulations and applicable statutes.

0. The nursing [ heme facility ] shall submit, in a timely
manner as determined by | OHFR the cenfer |, and
implement a written plan of action to comect any
noncompliance with these regulafions identified during an
inspection. The plan shall include:

1. Description of the corrective action or actions fo be
taken;

2. Date of completion for each action; and
3. Signature of the person responsible for the operation.

E. The nursing [ home facility | shall permit representatives
from the [ ©HFER center] to conduct inspections to:

1. Verify application information;

2. Determine compliance with this chaptet;
3. Review necessary records; and

4, Investigate complaints.

F. The current license from the department shall be posted
in a place clearly visible to the general public.

G. The nursing [ heme facility | shall not operate more
resident beds than the number for which it is licensed.

H.  The nursing | heme facility |1 shall fully disclose its
admission policies, including any preferences given, to
applicants for admission [ apd-either-the-Board-of Health-or
the-sammissioner |,

[ 1]

The nursing | home facility ]| shali identify its
operating elements and programs, the internal relationship
among these elernents and programs, and the management
or leadership structure.

12 VAC 5-371-120. Goveming body.

A. The nursing { hemse facility | shall have a goveming
body that is legally responsible for the management of the
operation.

B. The goveming body shall adopt written bylaws that
describe the organizational siructure and establish authority
and responsibility in accordance with applicable laws,
including a:

1. Statement of purpose;

2. Descripfion of the functions of the governing body
members, officers and committees;

3. Description of the method of adopfion,
implementation, and penrodic review of policies and
procedures; and

4. Description of the methods fo be utilized fo assure
complianice with this chapfer.

C. The governing body shali disciose the names and
addresses of any individual or entity that hoids 5.0% or more
ownership inferest in the operation of the nursing | heme
facility ).

D. When the governing body is not the owner of the
physical plant, the govermning body shall disclose the name
and address of the individual or entity responsible for the
alterations, rodifications, maintenance and repairs fo the
building.

E. The governing body shall notify the [ OHFR center} in
writing 30 days in advance of changes affecting the accuracy
of the license. Changes affecting the accuracy of the license
are:

1. Any proposed change in management coniract or
lease agreement to operate the nursing [ heme facility |;

2. Implementing any proposed addifion, deletion, or
change in nursing [ heme facifity |1 services whether or
not licensure is required;

3. Selling the facility; or
4. A change inr ownership.
12 VAC 5-371-130. Administrator.

A, The governing body shall appoint an individual, on a
full-time basis, fo serve as its on-site ageni, responsibie for
the day-to-day administration and management.

B. The governing body shall provide the [ OHER center ]
with evidence that the individual appointed as administrator
is:
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1. Currently licensed by the Virginia Board of Nursing
Home Administrators, or

2. Holds a current administrator's license in another
state and has filed an application for license with the
Virginia Board of Nursing Home Administrators.

C.  Within five working days of the effective date of
termination of the administrator's employment, the goveming
body shall notify | OHER the center ), in writing, of the name
and qualifications of the replacement administrator of record
or the acting administrator.

D. The governing body shall appoint a qualified
administrator within 90 days of the effective date of the
termination of the previously qualified administrator, and shall
provide [ OHFR the center | with writfen notification of the
administrator's name, license number, and effective dafte of
employment.

An additional 30-day extension may be granfed if a written
request provides documentation that the individual
designated as administrator is awaiting the final licensing
decision of the Virginia Board of WNursing Home
Administrators.

E. The goveming body shall assure that administrative
direction is provided at all times. The goveming body, the
administrator, or the chief executive officer shall designate, in
writing, a qualified individual fo act as the altemate nursing
home administrator in the absence of the administrator of
record. '

12 VAC 5-371-140. Policies and procedures.

A. The nursing | heme facility | shall implement wriften
policies and procedures approved by the goveming body.

B. All policies and procedures shall be reviewed al least
annually, with recommended changes submitted fo the
governing body for approval.

C. A written record of the annual policy review, including at
least the review dates, participants, recommendations and
action dafes of the goveming body, shall be maintained.

D. Administrative and operational policies and procedures
shall include, but are not limited to:

1. Administrafive records;

2. Admission, transfer and discharge;

3. Medical direction and physician services;
4. Nursing direction and nursing services;

5

. Pharmaceutical services, including drugs purchased
outside the nursing [ heme facility |;

6. Dietary services;

7. Social services,

8. Activities services;

9. Restorative and rehabilitative resident services;
10. Contractual services;

11. Clinical records;

12. Resident rights and grievances;
13. Quality assurance and infection control;

14. Safely and emergency preparedness procedures;
and

15. Professional and dlinical ethics, including:
a. Confidentiality of resident information;
b. Truthiul communication with residents;

c. Observance of appropriate standards of informed
consent and refusal of treatment; and

d. Preservation of resident dignity, with special
attention fo the needs of the aged, the cognitively
impaired, and the dying.

E. Personnel policies and procedures shall include, but
are not limited to:

1. Whrtten job descriptions that specify authority,
responsibility, and qualifications for each job
classification;

2. An on-going plan for employee orentation, staff
development, in-service lraining and  continuing
educafion;

3. An accurate and complefe personnel record for each
employee including:

a. Verification of current professional license,
registration, or certificate or completion of a required
approved training course;

b. Criminal record check;

c. Verification that the employee has reviewed or
received a copy of the job description;

d. Ornentation to the nursing | heme facility ], its
policies and fo the position and duties assigned;

e. Completed continuing education program approved
“for the employee [ as defermined by the outcome of
the annual performance evaltation ];

f. Annual employee performance evaluations, and
g. Disciplinary action taken.

4. | Separate—accurate, -and—sonfidential-employee
health—recerds Employee health-related information
retained in a file separate from personnel files ].

F.  Financial | recerd ] policies and procedures shall
include, but not be limited to:

1. Admission agreements;
2. Methads of billing:

a. Services nof included in the basic daily or monthly
rate;

b. Services delivered by contractors of the nursing |
heme facility ], and

¢. Third party pavers;
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3. Resident or designated representative nolification of
changes in fees and charges;

4. Correction of billing errors and refund policy;
5. Collection of delinquent resident accounts; and
6. Handling of resident funds.

G. Policies shall be made available for review, upon
request, to residents and their designated representatives.

H. Policies and procedures shall be readily avaifahle for
staff use at alf times.

72 VAC 5-371-150. Resident rights.

A.  The nursing [ heme facility | shall develop and
implement policies and procedures that ensure resident's
rights as defined in §§ 32.1-138 and 32.1-138.1 of the Code
of Virginia.

B. The procedures shall:
1. Nof restrict any right a resident has under law;

2. Provide staff training to implement resident's rights,
and ‘

3. Include grievance procedures.

C. The name and telephone number of the complaint
coordinator of the [ @HER center ] and the toll-free telephone
number for the State Ombudsman [

and-ary-local-erscounty
program-serving-the-area | shall be conspicuously posted in a
public place.

D. Copies of resident rights [—poficies—and-procedures |
shall be given to residents upon admittance to the facility and
made available fo residents currently in residence, fo any
guardians, next of kin, or sponsoring agency or agericies,
and to the public.

E. The nursing [ home facility | shall have a plan fo review
resident rights with each resident annually, or with the
responsible family member or responsible agent at least
annually, and have a plan to advise each staif member at
least annually.

F. The nursing | heme facility | shall certify, in writing, that
it is in compliance with the provisions of §§ 32.1-138 and
32.1-138.1 of the Code of Virginia, relative fo resident rights,
as a condition of ficense issuance or renewal,

12 VAC 5-371-160. Financial controls and resident funds.

A. Al financial records, including resident funds, shall be
kept according to generally accepted accounting principles
{GAAP).

B. Mursing [ homes facilities } choosing to handle resident
funcls shalf:

1. Comply with § 32.1-138 A 6 of the Code of Virginia
regarding resident funds;

2. Purchase a surely bond or otherwise provide
assurance for the secunty of all personal funds
deposited with the facility; and

3. Provide for separate accounting for resident funds.

C. In the event the facility is sold, the nursing [ home
facility | shall provide written verification that alf resident
funds have been transferred and shall obtain a signed receipt
from the new owner. Upon receipt, the new owner shalf
provide an accounting of resident funds.

D. In the event of a resident's death or discharge with
funds deposited with the facility, the nursing [ heme facility ]
shall, within 30 days, give a final accounting of those funds fo
the individual administering the resident's estate [ and, if
appropriate, refund any moneys due ].

12 VAC 5-371-170. Quality assessment and assurance.

A. The nursing | heme faciiity | shall maintain a quality
assessment and assurance commiitee consisting of | at least
the following individuals ]

1. The director of nursing services;
2. A physician designated by the facility; [ and |

3. Atleast [ twe three | other members of the facitity staff
[ +and , one of whom demonstrates an ability fo

represent the rights and concems of residents. ]

& B. ] The quality assessment and assurance commitice
shall:

1. Meet af least quarterdy fo identify issues which would
improve quality of care and services provided fo
residents; and

2. Develop and implement appropriate plans of action to
correct idenfified deficiencies.

[ &= C. | The nursing | heme facility | shall document
compliance with these requirements.

12 VAC 5-371-180. Infection control.

A, The nursing | home facility | shall establish and
maintain an infection control program designed to provide a
safe, sanitary, and comfortable environment and to prevent
the development and fransmission of disease and infection.

B.  The infection control program shall encompass the
entire physical plant and all services.

C. The infection control program [ addressing the
surveillance, prevention and control of facility wide infections
1 shall include:

[ !' S i y - [ ! £ E‘ it .
que St'fg qs:

2 1.] Procedures to isolate the infecting organismy

[ 3 2.] Access to handwashing equipment for staff:
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[ 4 3. )1 Training of staff in proper handwashing
techniques, according fo accepted professional
standards, to prevent cross contamination;

[ & 4.1 Implementation of universal precautions by
direct [ resident ] care staff;

[ & 5 1 Prohibiting employees with communicable
diseases or infections from direct contact with residents
or their food, if direct contact will transmif disease;

[ % 6. 1 Monitoring staff performance of infection control
practices;

[ & 7. ] Handling, storing, processing and fransporting
linens, supplies and equipment in a manner that
prevents the spread of infection;

[ 8 8 } Handling, storing, processing and transporting
regulated medical waste in accordance with applicable

regulations;

[ 48 9. ] Maintaining an effective pest control program;
and

[ + 10. ] Staff education regarding infection risk-

reduction behavior.
12 VAC 5-371-190. Safety and emergency procedures.

A. A writfen emergency preparedness plan shall be
developed, reviewed, and implemented when needed. The
plan shall address responses to natural disastfers, as well as
fire or other emergency which disrupts the normal course of
operations. The plan shall address provisions for relocating
residents and also address staff responsibilities for:

1. Alerting emergency personnel and sounding alarms;

2. Implementing evacuation procedures including the
evacuation of residenis with special needs;

3. Using,
equipment;

maintaining and operating emergency

4. Accessing resident emergency medical information;
ahd

5. Utilizing community support services.

B. Al staff shall participate in periodic emergency
preparedness training.

C. Staff shall [ beknowledgeable—in have documented
knowledge of | and [ be ] prepared to implement [ , ] the
emergency preparedness plan in the event of an emergency.

[ B

E. D. | Atleast one telephone shall be available in each
area to which residents are admitfed and addifional
telephones or extensions as are necessary to ensure
availability in case of need.

[ & E. ] Inthe event of a disaster, fire, emergency or any
other condition that may jeopardize the health, safely and
well-being of residents, the organization shall notify the |

GHER center ] of the conditions and status of the residents
and the licensed facility as soon as possible.

PART Il
RESIDENT SERVICES.

12 VAC 5-371-200. Director of nursing.

A. Each nursing | heme facility | shall employ a full-fime
direcfor of nursing o supervise the defivery of nursing
services. The individual hired shall be a registered nuwrse
licensed by the Virginia Board of Nursing.

B. The duties and responsibilities of the director of nursing
shall include, but are not limited fo:

1. Developing and maintaining (i) nursing service
objectives, (i} standards of practice, (iii} policy and
procedure manuals, and (iv) job descriptions for each
level of nursing personnel;

2. Recommending to the administraior the resources
needed to carry out nursing service, including but not
limited fo, equipment and supplies and the number and
level of nursing personnel fo be employed;

3. Pariicipating in the employment of nursing personnel,
including (i} recruitment, (i} selection, (iii} position
assignment, (iv) orfentation, (v} in-service education, (vi)
supervision, (vii} evaluation, and (viii) fermination